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Executive summary 

 
The report provides information on the Slovak returns policy and its reflection in legislation 
and practice. It evaluates the law and practices against the standards provided by 
international law on the protection of human rights as well as by the EU Returns Directive.  
The Returns Directive aims to ensure an effective returns policy in the EU Member States, built on 
common standards, ensuring that persons are returned in a humane manner and with full 
respect for fundamental rights and dignity. The Returns Directive regulates the adoption of 
return decisions, voluntary departure, forced removal, postponement of removal, imposition 
of an entry ban, procedural protection measures, detention of TCNs in order to remove 
them, and conditions of detention.  

Other international standards also apply such as the 'Twenty guidelines on forced return' of 
the Committee of Ministers of the Council of Europe, the standards of the European 
Committee for the Prevention of Torture and Inhumane or Degrading Treatment or 
Punishment. In addition, the return and removal of the aforementioned third-country 
nationals has to be aligned with the Convention for the Protection of Human Rights and 
Fundamental Freedoms of 4 November 1950 and the jurisprudence of the European Court of 
Human Rights. 

The research was performed by analyzing the system for returning TCNs in Slovakia by 
means of an evaluation of the legal framework, administrative practice and jurisprudence of 
courts. The study analyses the implementation of the Returns Directive in Slovakia and the 
consistency of the legal acts and practice with the international standards. It is necessary to 
mention that, as at the end of March 2015, the proposal for an Act amending the Act on 
Asylum as well as the Act on the Stay of Foreigners is undergoing its second reading in the 
Parliament. The provisions relevant to the Returns Directive are not significantly affected, as 
the Act will ensure the transposition of Recast EU Asylum Directives. Thus, the provisions on 
detention are amended, but mostly in relation to asylum-seekers.  

In general, the transposition of the Returns Directive in the Slovak Republic has brought the 
law and the policy into line with the standards required by the EU minimal standards. Thanks 
to this process, the Slovak authorities introduced completely new legal institutions, such as 
alternatives to detention. The legislation now provides for free-of-charge legal aid for appeal 
procedures against return decisions. Voluntary compliance with the obligation to depart 
from Slovakia is the preferred option to the forcible implementation of expulsion from 
Slovakia. The legislation does provide for several provisions enabling moderation of the 
strictest measures, taking into account family life and various vulnerabilities. 
 
On the other hand, however, various institutions of the returns policy, such as alternatives to 
detention, determination of the period for voluntary return, abolition of the entry ban etc., 
are defined by law as authorizations of the police. The result is that they are not understood 
as individual rights or entitlements of foreigners, for which they could apply. Even if the 
foreigner does his best to meet the conditions stipulated by the law for the application of 
such an institute, it is solely up to the broad discretion of the police to decide whether or not 
the application of this measure is suitable in an individual case. Such a policy, however, is 
somewhat short-sighted, since it is incapable of motivating and using the willingness of 
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foreigners to comply with their obligations. Compliance is to be the preferred option, since it 
is the least harmful and also the most economical.  
 

 Introduction  
 

This report has been prepared as an outcome of the eighteen-month long project of three 
organizations from the following countries: Latvia1, Lithuania2 and Slovakia3: “Developing 
good practices: promoting compliance with the Returns Directive in Latvia, Lithuania and 
Slovakia”, which was co-funded by the European Union. The project builds upon the long- 
standing cooperation between these countries which started in 2010 within the project 
“Steps to Freedom. Monitoring detention and promoting alternatives to detention of 
asylum-seekers in Latvia, Lithuania, Estonia, Slovakia and the Czech Republic”, which was co-
funded by the European Union. During that period, the first Slovak study on detention and 
alternatives to detention was published4. It was the first study ever to be published in 
Slovakia which provided a comprehensive overview of the issue of detention and 
alternatives to detention in Slovakia. The project also served as a successful advocate for the 
inclusion of alternatives to immigration detention into Slovak immigration legislation5. 
 
The successful cooperation in the past inspired a further initiative in this field between the 
NGOs, which has led to the publication of this report.  
 
In Slovakia, the issue of return and immigration detention remains outside of the scope of 
the wider interest of academia and legal experts or public officials, including politicians. 
Almost exclusively, the expertise is shared among the legal practitioners who work either as 
legal advisors/defenders of detained individuals, the judges deciding on the appeals and the 
police officers responsible for deciding on the return and detention of an individual. Hence, 
the number of experts on return and immigration detention in Slovakia is limited and most 
of the expert debates are held in the courtroom or during the negotiations over the new 
law. This results in the situation where NGOs, and the lawyers working for/with the NGOs, 
are most often the drivers of change in the area of immigration detention.  
 
For these reasons, the project furnished one of the very few opportunities for practitioners 
to meet and discuss the issues related to return and detention outside the usual venues, to 
share their expertise and know-how and to gain inspiration from those other countries with 
selected best practices which were visited during the implementation period. 
 
Importantly, this time we wanted to focus on the whole issue of the returns policy and 
practice, not solely detention. Also, we gave more attention to specific topics such as the 

                                                             
1  Latvian Centre for Human Rights.  
2  Lithuanian Red Cross. 
3  Human Rights League.  
4  Števulová, Z., Mittelmannová, M., Zaistenie a alternatívy k zaisteniu v Slovenskej republike., Národná 
správa, Bratislava, november 2011, ISBN: 978-80-971002-1-6, available online 
[http://www.hrl.sk/sites/default/files/publications/zaistenie_a_alternativy_k_zaisteniu_v_slovenskej_republik
e_-_narodna_sprava.pdf].  
5  Article 89 of the ASF. 
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mechanism of forced returns monitoring, the treatment of vulnerable groups and the further 
promotion of alternatives to detention. However, the overall objective of the report has 
been to provide a comprehensive overview of compliance with the Returns Directive, as 
seen from the perspective of international and EU human rights standards.  
 
The report, in both Slovak and English, serves for legal practitioners, police officers, 
academia and experts to engage in further discussions about the various aspects of the 
returns procedure and immigration detention and provides selected examples of good 
practice and guidance to inspire practitioners in their future works and collaborations.  
 
The structure of the report follows the logistics of return procedures and provides a brief 
overview of the relevant legal developments and return statistics, describes opportunities 
for voluntary returns and forced returns and provides an overview of the issue of return 
decisions and entry bans, including procedural safeguards for individuals in return 
procedures. Subsequently, we focus on the issue of immigration detention, including 
procedural aspects, alternatives to detention and the conditions of detention. Finally, we 
provide an overview of the mechanism for forced returns-monitoring. At the end of the 
report, conclusions and recommendations are addressed to the national authorities, 
practitioners and other stakeholders with the aim of improving and promoting compliance 
with the Returns Directive and human rights standards.  
 
With regard to methodology, we used qualitative and quantitative methods. We worked 
with the relevant statistics on immigration in Slovakia, which are published by the Ministry 
of the Interior every half-year. We extensively researched the sources of the relevant EU law 
and practice, international standards related to detention and expulsion as well as the 
relevant jurisprudence. On the domestic level, we benefited from the long-standing 
monitoring of detention procedures and the large database of legal and judicial resources. 
We met with several stakeholders and visited detention centres. The study visits to Belgium 
and Austria were a very useful source of examples of best practices.  
 
Last but not least, we would like to acknowledge the help and assistance received from our 
colleagues and the willingness of authorities to answer our questions at length. We hope 
that this report will serve as a useful source for all stakeholders or interested individuals for 
further development of the returns system in Slovakia.  
 

 Overview of the implementation of international and 
European standards on return  

 

2.1. Background 

2.1.1. Legislative developments 

 
The conditions for the entry of foreigners into the territory of the SR, the conditions for the 
departure of foreigners from the SR, the conditions for residence, the issuance of documents 
for foreigners, as well as administrative expulsion, detention of TCN etc. are subject to legal 
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regulation within the Act on the Stay of Foreigners6. This was adopted on 22 November 2011 
and it entered into force on 1 January 2012 and replaced the previous Act on the Stay of 
Foreigners No. 48/2002 Coll.  
 
The transposition of the Returns Directive took place during the period of validity of the 
previous Act on the Stay of Foreigners No. 48/2002 Coll. which was amended a number of 
times. In the particular amendments, Act No. 592/2009 Coll., valid from 1st January 2010 and 
partially from 4th April 2010 and Act No. 223/2011 Coll. valid from 20th July 2011 amending 
previous Act on Stay of Foreigners No. 480/2002 Coll., were the ones translating the EU 
Returns Directive into national legislation in Slovakia. Accordingly, Slovakia was one of the 
first EU Member States to formally fulfill the transposition obligation, while the deadline for 
transposition was 24 December 2010 at the latest. Slovakia reported to EC full transposition 
before deadline as mentioned also in EC Communication on EU Return Policy.7  
 
On the other hand, the content of the transposition of the RD into the Slovak national 
legislation was not satisfactory, as was admitted in the explanatory report to the proposal of 
the new Act on the Stay of Foreigners introduced in 2011. Several important legal institutes 
of the RD were not translated or their implementation was not inclusive. The preparation of 
the completely new act on the Stay of Foreigners Act No. 404/2011 Coll. in winter 2011 was 
therefore understood as a possibility and a tool for the improvement and more precise 
transposition of the RD. Therefore full transposition of the Directive in Slovakia may be 
recognised as of 1 January 2012 when new law came into force. 

The transposition resulted, among others, in amended provisions of the Act on the Stay of 
Foreigners defining ‘illegal stay’ and ‘third country national’. A TCN is any person who is 
neither a national of the Slovak Republic nor a national of the EU. Stateless persons are also 
considered to be TCNs8. It also provided for the definition of assisted voluntary departure, 
the risk of absconding and other legal institutes.9 
 
 The Act on the Stay of Foreigners regulates all proceedings and conditions concerning the 
entry, travel, departure and administrative expulsion of foreigners.  
 

Bylaws regulate details of the implementation of the Foreigners Act in a form of Regulation 
of the Minister of Interior on procedures regarding placement of foreigners into centres of 
police detention of foreigners No. 26/2007 amended in 2010 and 2012, as well as Command 

                                                             
6  From 2002 this was Act No.48/2002 Coll.; in 2011 it was replaced by a new Act No.404/2011 Coll. on 
the Stay of Foreigners. 
7  European Commission: Communication from the Commission to the Council and the European 
parliament on EU Return Policy, Brussels, 28.3.2014, COM(2014) 199 final, pg.12, 
Http://www.europarl.europa.eu/meetdocs/2009_2014/documents/com/com_com%282014%290199_/com_c
om%282014%290199_en.pdf. 
8  This report refers to TCNs; however, in the text of the report we also use the term “foreigner”. A 
Foreigner is defined as anyone who is not a Slovak citizen, therefore this broader category includes TCNs as 
well as EU citizens of other Member states other than Slovakia. 
9  To compare the previous legislation, see: Mittelmannová, M., Števulová, Z.: Detention and 
Alternatives to Detention in Slovakia, Bratislava 2011. 
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of the Director of the Bureau of the Alien and Border Police of the Presidium of the Police 
Force No. 54/2013 amended in 2014 regulating methodology of procedures in matters of 
administrative expulsion of foreigners, detention of TCNs and of voluntary return of TCNs 
from the territory of the Slovak Republic. Other laws which are relevant to implementation 
of the Directive are subsidiary provisions of the general administrative procedures of the Act 
on Administrative Procedure10 and of the judicial review according to the Civil Procedures 
Code11. Free legal aid for TCNs in appeal procedures related to return and detention 
decisions is available by means of Centre for Legal Aid and is governed by the provisions of 
the separate Act on Provision of Legal Aid to Persons in Material Need.12  

In Slovakia, police authority is authorised to issue return decisions, decide about granting or 
not the period for voluntary departure, impose bans on entry, order detention or assign 
alternative measures on detention. Police authority is a basic unit of the Bureau of the Alien 
and Border Police of the Presidium of the Police Force (hereafter only as BABP) which is 
under the competence of the MOI in the Slovak Republic.  

These units are either 10 departments of the border control (responsible for the area along 
the Slovak-Ukrainian border) or 12 departments of the alien police (covering the rest of the 
territory). In individual cases of administrative expulsion, the competent police unit is the 
one which learns about reasons for administrative expulsion.13 Under BABP, there are also 2 
centres for police detention of foreigners in Sečovce (eastern Slovakia) and in Medveďov 
(western part of the country). Their main role is to execute decisions on detention of TCNs as 
well as to take steps towards implementation of the return decisions.14  

Appeals against return decisions are examined by the superior police authority - one of 4 
Directorates of the Alien and Border Police. Detention decisions are reviewed by Regional 
courts in Kosice and Bratislava in first instance and by the Supreme court in second instance. 
Provision of free of charge legal aid in appeal procedures regarding return and detention 
decisions is ensured by the Centre for Legal Aid under the Ministry of Justice by its own 
lawyers or through appointed attorneys.  

Assisted voluntary return programme is implemented by IOM, while forced return may be 
monitored by the bodies of the MOI and NGOs.  

                                                             
10 Act No. 71/1967 Coll. on Administrative Procedure. 
11 Act No. 99/1963 Coll. on Civil Procedure Code. 
12 Act No. 327/2005 Coll. on Provision of Legal Aid to Persons in Material Need. 
13  Section 125 par. 2 of the ASF. 

14  Section 90 par. 2 and Section 92 of the ASF. 
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2.1.2. General statistics15 
 
In order to determine the context of the returns policy in Slovakia, it is necessary to provide 
some statistics on the overall migration situation in Slovakia.  
 
Asylum seekers, beneficiaries of international protection 
 
In terms of arrivals of asylum-seekers, 2008 entailed a steep drop in the numbers; whereas 
in 2007 Slovakia received 2642 asylum seekers, in 2008 the number was only 909. The 
number of asylum seekers since 2008 has not attained 1000; on the contrary, it has followed 
a steady decline. In 2009 there were 822, in 2010 and 2011 around 500 asylum-seekers in 
each year. The slight increase in 2012 when 732 foreigners applied for asylum in Slovakia 
was followed in 2013 by a further decrease to 441 and in 2014 to 331 asylum-seekers.  
 
As follows from the statistics, Slovakia does not provide international protection in the form 
of either asylum or subsidiary protection to very many persons. Over the period 2008 – 
2014, the Slovak authorities usually granted asylum16 to 14 or 15 persons annually. There 
were exceptions in 2008 when 22 and in 2012 when 32 persons were granted asylum. The 
number of persons granted asylum in these years was higher due to the fact that asylum was 
granted to larger families.  
 
The Slovak authorities have been much more generous in granting subsidiary protection to 
foreigners in need. An additional number, albeit not reported in the official statistics, would 
add information as to how many persons applied for prolongation of the status of subsidiary 
protection and how many obtained it each year. 
 
Year 2008 2009 2010 2011 2012 2013 2014 
Number of 
beneficiaries 
granted 
subsidiary 
protection 

66 98 57 91 104 34 99 

 
The demography of asylum-seekers arriving in Slovakia is varied; it is strongly influenced by 
the changing migratory routes. There are no prevailing nationalities arriving in Slovakia, but 
Afghans, Georgians and Vietnamese have always been part of the asylum-seekers’ 

                                                             
15  Statistical information provided from the official report published annually by BBAP on its website, 
Statistical Overview of Legal and Illegal Migration in the Slovak Republic for the years 2008 -2014. Statistical 
Report of the Migration Office of MoI for the years 2008-2014. EMN: European Migration Network: Annual 
report on migration and asylum policy for the years 2008 - 2013, Eurostat. 
 
16  Asylum in the Slovak context includes refugee status in accordance with the 1951 Convention, asylum 
according to Constitution of the Slovak Republic, asylum on humanitarian grounds and asylum for the purpose 
of family reunification. 
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population in Slovakia. Afghans have always dominated the asylum system; the statistics for 
2008 - 2014 show that Afghans formed the largest group in the asylum-seekers’ population 
in Slovakia, with the exception of 2012, when they were replaced with Somalis. Since 2010, 
the numbers of Somali asylum-seekers arriving from Ukraine have been increasing. In 2012 
they made up the largest group of asylum-seekers, when they accounted for 222 foreigners.   
 
Regular migration 
 
The population of migrants in Slovakia is 76,715 foreigners as of the end of 2014. This 
number has been growing slowly each year, in 2014 reaching 1.4 percent of the population 
of Slovakia. Only 40 percent of the migrant population in Slovakia, about 30,000 foreigners, 
is made up of third country nationals. The main countries of origin of third country nationals 
residing in Slovakia as of 31 December 2014 were Ukraine (8033 foreigners), Serbia (4648), 
Russian federation (2976), Vietnam (2180), China (2024), Republic of Korea (1557) and USA 
(903). 
 
Irregular migration 
 
Data on irregular17 migration should complete the migration picture for Slovakia. Since 
2008, the number of foreigners detected in irregular crossing of the external border, the 
border with Ukraine, has decreased from 994 in 2008 to 600 in 2009, 500 in 2010 and 400 in 
2011. A slight increase in 2012 to almost 700 was followed by a decline to 240 foreigners in 
2014. The number of irregular stayers, on the other hand, has oscillated around 1000 
foreigners detected each year. In the most recent years, the phenomenon of the decline in 
apprehensions at the border may have resulted in the refocusing of the attention of the 
Alien and Border Police to irregular stay. Accordingly, they were able to improve their results 
in the detection of foreigners staying in Slovakia without a permit. In 2013 there were 389 
irregular crossings of the border and 693 foreigners detected in irregular stay. In 2014 there 
were 240 cases of irregular crossing of the state border and 1064 foreigners were detected 
staying in Slovakia without legal residence.18   
 
Readmission agreements 
 
The most successful instrument of the returns policy in Slovakia is readmission. Readmission 
is the handing over and taking over of foreigners according to readmission agreements when 
this person previously irregularly crossed the state border of the Slovak Republic or stayed in 
the country irregularly after irregular entry. Readmission agreements valid and applied in 
Slovakia are either bilateral or readmission treaties signed by the EU. There are 22 bilateral 

                                                             
17  In the official statistics published by the MoI, as well as in the ASF, the terms “illegal migration”, 
“illegal stay” and “illegal crossing” are used. However, the researchers in this study will instead use the terms 
“irregular migration”, “irregular stay” and “irregular crossing”.  
18 The group of foreigners who crossed the border into Slovakia irregularly or those who stayed without legal 
residence in 2012 was composed of 380 Ukrainians, 287 Somalis, 101 Moldovans, 84 Afghans, 70 Georgians, 56 
Russian, 79 Congolese, 39 Eritrean, 29 Serbian, 28 Libyan, 24 Chinese and 24 Vietnamese, 22 US nationals and 
20 Koreans. In 2013 there were 393 Ukrainians, 120 Afghans, 61 Somalis, 58 Moldovans, 57 Georgians, 37 
Russians, 34 Eritreans, 24 Vietnamese, 22 Serbian and 22 Syrians etc. In 2014, the chapter of the statistical 
report on irregular migration reported 550 Ukrainians, 154 Afghans, 91 Kosovars, 76 Syrians, 56 Vietnamese, 33 
Russians and 33 Serbians and others. 
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agreements on readmission still valid in Slovakia. The most popular is the EU Treaty on 
Readmission with Ukraine.  
 
Year 2008 2009 2010 2011 2012 2013 2014 
Number of 
persons returned 
to Ukraine by 
means of 
readmission 

691 425 308 138 97 132 116 

 
The foreigners handed over in accordance with readmission agreements were of various 
nationalities. To Ukraine, mostly Moldovans and Georgians were returned. In 2008, 243 
Moldovans and 136 Georgians were returned, in 2009 138 Moldovans and 67 Georgians, in 
2010 124 Moldovans and 42 Georgians, in 2011 53 Moldovans and 10 Georgians, in 2012 46 
Moldovans and 23 Georgians, in 2013 31 Moldovans and 34 Georgians and in 2014 this trend 
terminated with no Moldovans and only 5 Georgians.  
 
On the other hand, the return of Afghans to Ukraine has been changing depending on 
varying migratory routes from Afghanistan. In 2008, 66 Afghans were returned to Ukraine, in 
2011 this number was 47. In 2010, 61 Afghans were returned to Ukraine, in 2011 there were 
only 11, in 2012 there were 22, in 2013 5 Afghan nationals and in 2014 70 nationals of 
Afghanistan. The remainder of the caseload derives from a variety of countries, such as 
Somalia, Eritrea, Serbia, the Russian federation, Armenia, Kosovo, Vietnam, Palestine, 
Myanmar, China, Syria, Pakistan, India, Bangladesh and Turkey. Each year, up to 10 
Ukrainians are also returned based on the readmission agreement; in 2014 the number was 
only 7 Ukrainians. 
 
The application of the readmission agreement with Hungary has been on the rise over 
recent years. In 2012, the Hungarians only took over 6 foreigners from SR: 2 Macedonians, 
one Nigerian, Mongolian, Ivorian and Serbian; in 2013, there were 15 foreigners: 6 Kosovars, 
5 Serbians, one Syrian, Pakistani, Bosnian and South African and in 2014, 39 foreigners: 15 
Syrians, 13 Kosovars, 2 Chinese, one Afghan, Vietnamese, Turkish, Bosnian, Colombian, 
Cuban, Libyan, Mongolian and Pakistani. 
 
In accordance with the readmission agreement, the Slovak authorities only returned around 
5 persons annually to the Czech Republic over the past few years. 
 
Voluntary Departure and Assisted Voluntary Return Programme 
 
Another instrument of the returns policy in quite frequent use is the assisted voluntary 
returns programme organised by the IOM. The official statistics reported the number of 
returns according to the country of return and different projects. In 2005 - 2011, around 100 
to 150 foreigners annually used the possibility of assisted voluntary return with the IOM. In 
2012, a total of only 54 foreigners used the services of AVR (11 to the Republic of Moldova, 9 
to Kosovo, 8 to Vietnam, 4 each to Armenia, the Russian federation, USA and China, 2 to 
Ukraine and 1 each to Georgia, India, Macedonia, Nepal, Pakistan, Serbia, Thailand and 
Turkey), in 2013 it was 50 (8 to Vietnam, 7 to Ukraine, 6 to China and the Republic of 
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Moldova, 5 to India, 4 to Armenia, 3 to the Russian federation, 2 each to Afghanistan, Iraq, 
Brazil and Georgia and one each to Croatia, Khirgizstan and Turkey). In 2014, 57 third 
country nationals returned home with the assistance of IOM (11 to Vietnam, 10 to Ukraine, 6 
to India, 3 each to Georgia, Iraq, Macedonia, Mexico and Moldova, 2 each to Kenya, Turkey 
and the Russian federation and one each to Afghanistan, Brazil, China, Egypt, Namibia, 
Nigeria, Kosovo, Serbia and Pakistan). 
 
In its statistical report, the Slovak Republic does not provide the official number of decisions 
on AE with a determination of the time limit for voluntary departure, or the number of those 
who complied with this obligation and returned voluntarily.  
 
Dublin III. Returns 
 
The third important instrument of the returns policy in the context of the Slovak Republic is 
the Dublin III Regulation. With the decline in the number of arrivals of asylum-seekers and in 
the number of irregular crossings of the external border, the number of Dublin transfers also 
decreased. In 2012, the Slovak authorities returned 13 persons from SR to countries such as 
Austria (3), Poland (2), Italy (2) and 1 each to Hungary, the Czech Republic, France, Belgium 
and Norway. In 2013, the Slovak authorities transferred a total of 43 foreigners: 23 to 
Hungary, 6 to Austria, 4 to Romania, 2 each to the Czech Republic and France, 1 each to Italy, 
Sweden, United Kingdom, Germany, Switzerland and Bulgaria. In 2014, 45 foreigners were 
transferred to the responsible “Dublin country” by Slovak authorities: specifically, 14 Syrians 
and 2 Afghans were returned to Bulgaria, 21 persons from Syria, Afghanistan, Kosovo, Cuba, 
Gambia, Guinea and Palestine were returned to Hungary, 3 persons to Austria, 2 to Germany 
and one each to France, Italy and the Netherlands. 
 
Expulsion 
 
The years 2005 to 2007 were stable in terms of the official number of around 2700 expulsion 
decisions taken each year. A major decline followed in 2008, when there were 1800 cases of 
expulsion, and in 2009 this further decreased to 1235. The following statistical data show a 
steady decline in the numbers of expulsion decisions. In 2010, the Slovak police authority 
decided on AE in 903 cases, in 2011 in 700 cases. The official numbers report 571 decisions 
on AE taken in 2012 (74 originating from criminal punishment of expulsion), 643 in 2013 (111 
related to criminal expulsion) and 1027 in 2014 (100 related to criminal expulsion).  
 
In 2011 expulsion was issued against 361 Ukrainians, followed by 66 Moldovans, 45 Somalis, 
32 Russians, and from 20 to 30 each from Vietnam, Turkey, China and Afghanistan. In 2012, 
this number involved 249 Ukrainians, 64 Moldovans, 27 Georgians, and 10 to 22 persons 
from each of the Russian federation, Vietnam, China, Korean Republic, USA, Afghanistan, 
Libya and Macedonia. In 2013, the Slovak authorities decided on AE for 277 Ukrainians, 51 
Moldovans, 43 Georgians, 30 Afghans, and 10 to 20 persons from each of the Russian 
federation, Vietnam, China, USA, Macedonia, Serbia, Turkey and India. In 2014, the number 
of decisions on AE for Ukrainians doubled to 501 persons, followed by 75 Afghans, 34 
Serbians, 31 Vietnamese, 29 Russians, 25 Syrians, 22 Kosovars, 21 Chinese and 10 to 22 
persons from each of the Korean Republic, USA, Libya, Georgia, Hungary, Romania, the 
Czech Republic, Pakistan, Palestine and Macedonia. 
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In order to evaluate the effectiveness of the returns policy, it is crucial to also look into the 
number of expulsions implemented. This number refers to all foreigners who left the 
country and whose departure was verified. The official statistical report does not distinguish 
as to whether their departure from Slovakia was voluntary or forced. The official statistical 
report does not facilitate any differentiation of decisions on AE as to which preferred 
voluntary return and determined the time limit for departure. Only assisted voluntary return 
was specifically reported. 
 
The 2009 official statistics report that 953 decisions on AE were implemented, while in 2010 
it was 643 and in 2011 only 576 decisions were carried out. In 2012, 404 expulsions were 
carried out, of which 268 were based on a decision on AE, 72 originated in the judicial 
punishment of expulsion, 54 were assisted voluntary returns and 10 were Dublin transfers 
based on AE decisions. In 2013, the 432 expulsions performed can be broken down to 264 
implementations of decisions on AE, 111 originating in judicial expulsion, 50 assisted 
voluntary returns and 7 Dublin transfers based in AE decisions. In 2014, the Slovak 
authorities expelled 726 foreigners from the territory of the Slovak Republic. Of this number, 
562 foreigners were expelled based on a decision on AE, 114 expulsions were related to 
judicial punishment, 57 foreigners returned voluntarily and 3 persons were returned in 
accordance with Dublin transfers based on a decision on AE. The increase in the number of 
expulsions carried out in 2014 can be explained by the increase in irregular migration on the 
part of Ukrainians. Expulsions were related to 209 Ukrainians in 2013 and to 468 Ukrainians 
in 2014. 
 
Detention 
 
Police Detention Centres for Aliens represent an important tool and measure of the Slovak 
returns policy which carries out implementation of the decisions on administrative 
expulsion. The numbers of detainees decreased steadily from 2007 when the detention 
centres hosted altogether around 1100 foreigners. 2008 was already marked by a rapid 
decrease in the number of detainees, totalling 580 foreigners. The detention rate declined 
steadily up to 2012 when a total of only 175 persons were detained. This number increased 
to 195 in 2013 and to 411 in 2014, which largely reflected the change in the legislation 
enabling the detention of asylum-seekers.  
 
The composition of cases in the detention centres varied. In 2013, the largest numbers came 
from Ukraine, being 43 persons, then Somalia with 17 persons, 13 persons each from Kosovo 
and Pakistan, 12 from Afghanistan, 11 from Serbia and 10 from Vietnam. In 2014, the largest 
group of detainees came from Kosovo, being 93 persons, followed by 61 Syrians and 50 
Afghans, 33 Ukrainians, 29 Vietnamese, 17 Indians, 12 Georgians, 11 Somalis, 11 Algerians 
and 10 Pakistanis.  
 
The detention centres implement measures with a view to the deportation of a person, but 
not all administrative expulsions carried out require enforcement in the form of detention. 
Thanks to placement in detention centres in 2008 and 2009, the Slovak authorities enforced 
around 250 - 300 decisions on AE each year. In 2010 this figure was 160 and in 2011 only 
100. In 2012 Slovakia implemented 72 expulsions, readmission and Dublin transfers from 
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detention centres, while in 2013 there were 107 expulsions, readmissions or Dublin 
transfers.19 In 2014, 133 persons were expelled, readmitted or transferred to the “Dublin 
country” from one of the two detention centres. Detained foreigners may also decide on 
voluntary return. In 2012, 28 persons decided on voluntary return from the detention 
centre, in 2013 the equivalent figure was 20 and in 2014 32 foreigners. 
 
The importance of detention as a tool of the returns policy can be measured from a 
comparison of the overall number of expulsions carried out against the number of 
expulsions carried out, thanks to placement of a foreigner in a detention centre. 
 
Year 2009 2010 2011 2012 2013 2014 
Total 
expulsions 
carried out 

953 643 576 404 432 726 

Expulsions 
carried out in 
detention 

300 160 100 72 107 133 

 
On the other hand, the rate of unnecessary detention can also be evaluated against 95 
persons released in 2012, 62 in 2013 and 151 in 2014. In order to complete the picture of 
detention practices, it should be noted that, in 2012, 47 detained foreigners applied for 
asylum, while in 2013 the equivalent figure was 57 and in 2014 75 asylum applications were 
lodged in detention centres. 
 
 

2.2. Voluntary return and forced return 

 
According to Preamble to the Returns Directive, where there are no reasons to believe that 
this would undermine the purpose of the returns procedure, voluntary return should be 
preferred over forced return and a period for voluntary departure should be granted. In 
general, the legal regulation in the Slovak Republic prefers voluntary departure over forced 
return. This was already the case prior to transposition of the Returns Directive, although the 
focus on the voluntary return20 and its actual preference used to be stronger in accordance 
with the previous legislation, which clearly preferred voluntary departure over forced 

                                                             
19  Of 56 expulsions executed in 2013, 32 were to Ukraine, 8 to Vietnam, 4 to Moldova, 3 to Georgia, 2 
each to Albania, Tunisia and Serbia, and one each to China, Armenia and USA. In 2014, out of the total of 44 
persons, Slovak authorities expelled 19 Ukrainians, 6 Vietnamese, 5 Georgians, 2 Albanians and one person 
each from Angola, Bosnia and Herzegovina, Libya, Macedonia, Nigeria, Israel, Palestine, Serbia and Turkey. 
 
20  Slovak legislation also regularly uses the term “return” for situations where the RD uses the term 
“departure”. The terms used in ASF are “assisted voluntary return” and “compliance with obligation to depart”. 
Return is understood with the view of arrival in the particular country of return and departure is understood 
only as the fact of leaving the territory of Slovakia. A decision on AE is a return decision, and is taken with the 
view of return to a particular country of return, if it is possible to establish any such country. In this report, we 
use these terms simultaneously.  
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return.21 If a TCN applied for assisted voluntary return prior to the execution of an AE 
decision, the police authority would not enforce his departure, provided that assisted 
voluntary return took place within 90 days. The previous legislation required determination 
of the time limit for voluntary departure as a mandatory part of the decision on AE based 
on its legal definition. As a result, voluntary return was clearly the preferred option to forced 
return. 
 
In accordance with the previous legislation, the police secured forced return (execution of 
the decision on AE) if a foreigner had not departed within the time limit determined in the 
AE decision.  
 
The legal regulation prior to transposition clearly preferred voluntary departure over forced 
return. It also preferred assisted voluntary return. If a foreigner applied for assisted 
voluntary return prior to execution of an AE decision, the police authority would not enforce 
his departure, provided that assisted voluntary return took place within 90 days. 
 
Under the current legislation, the preference of voluntary departure has been slightly 
undermined by the fact that the ASF defines AE as a decision with possibility of determining 
the time for voluntary departure.  
 
Hence, the determination of the time limit for departure is regulated as an optional part of 
the decision on AE.  If the police authority has not determined the time limit for departure, 
it enforces the decision on AE.  
 
The law provides for situations when a time limit for departure is not given. This is where it 
may be presumed that a TCN would abscond or, in any other manner, obstruct execution of 
the decision on AE, especially if his identity cannot be established; if a TCN endangers the 
security of the country, public order, public health or rights and freedoms of others; or if the 
conditions for the application of detention in accordance with Section 88 ASF are met22.  
In our view, such a regulation is not fully compliant with Article 7 (4) of the RD since the 
latter ground is not supported by the text of the Returns Directive. The legal formulation 
(“...if the conditions for the application for detention in accordance with Section 88 ASF are 
met”) leads to a situation in which the police authority, when determining the period for 
voluntary departure in a decision on AE, directly establishes whether or not there are 
reasons for detention in accordance with Section 88 ASF of a TCN. The period for voluntary 
                                                             
21  Act on the Stay of Foreigners No.48/2002 Coll. in its version prior to transposition, valid up to 
1.1.2010, in section 56 defined AE as a decision on termination of stay of a foreigner with determination of the 
maximum time for the departure and determination of the time of ban on entry. This time limit was not to 
exceed 30 days from issuance of the decision. Specifically, the law protected rejected asylum-seekers, whereas 
their obligation to depart was determined by law as a maximum of 30 days from the validity of the decision on 
AE. In accordance with the previous legislation, the police secured the forced return (execution of the decision 
on AE) if the foreigner had not departed within the time limit determined in the AE decision; or if it could be 
presumed from the outset that he would obstruct the execution of AE, in the case of an application for 
readmission agreement; or if a foreigner could not depart due to lack of possession of a valid passport or lack 
of financial resources (Section 59). By contrast, the law stated that the decision on AE was not to be executed 
in a situation where a  foreigner was unable to obtain travel document even with the assistance of an embassy 
of his country of origin and his departure could not have been secured based on the foreigners’ passport 
(Section 59, par. 4). 
22  Section 83 par. 2 ASF. 
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departure can only be determined if reasons for detention are not established.  However, 
the conditions of detention in accordance with Section 88 ASF are to be examined in a 
separate procedure on detention and detention can only be applied as a last resort following 
consideration of less coercive measures. Prior to initiation of the procedure on detention, 
the examination of detention reasons in the procedure on AE would lead to prejudging the 
necessity for detention.  
Hence it follows that, if the applicability of voluntary return is legally conditioned by the lack 
of applicability of detention, there are only two exclusive options: either forced return in 
tandem with detention or voluntary return within the period determined in the AE decision. 
This construction, however, suggests a certain mindset in the legislation which does not 
favour the application of voluntary departure, but on the contrary voluntary departure is 
only possible if detention is not applicable, even though detention shall be regulated as 
mere possibility of the police authority and as the last resort. There are only two exclusive 
options; either forced return with detention or voluntary return within the period 
determined in administrative expulsion decision, in the abovementioned hierarchy. In 
addition, Slovak system does not provide opportunities for the application of any alternative 
measures on the scale between voluntary and forced return according to Article 7 (3) of the 
Directive. Thus its effective preference of voluntary return is rather questionable. 

 
Time limits 
 
The time limit given for departure may vary between a minimum of 7 days and a maximum 
of 30 days from the date of enforceability of the decision on AE.23  
 
If the TCN has not departed voluntarily from Slovakia within the time limit determined in the 
decision on AE, the decision is to be enforced.24  
 
In accordance with Section 83 par.1 of the ASF, the time limit for departure may be 
prolonged, even repeatedly, proportionally with regard to the length of the previous stay, 
private and family affairs, the health condition of a third country national etc. If the police 
authority prolongs the time limit for departure, it also decides on the postponement of the 
enforcement of the decision on AE. The police authority provides the TCN with a document 
certifying the reason and the time up to which the enforcement of the decision on AE is 
postponed. 
 
The possibility of prolongation of the period for departure is formulated as an authorisation 
of the police. It is, therefore, unclear if a TCN shall or may request for prolongation of this 
time period or the police would act on its official obligation. It is, however, unclear if a 
foreigner request for extension of this time period. Also, it is not explicitly regulated that if 

                                                             
23 Section 83 para.1 ASF. 
24 The police authority shall enforce the decision on AE in cases of application of the readmission treaty, 
if a foreigner cannot travel out of the country, because he has no financial resources or valid travel document 
(Section 84 par. 1 let. f) ASF).By contrast, the police would not enforce the decision on AE if it were not possible 
to obtain a valid passport even with the assistance of an embassy, the maximum duration of detention had 
expired and the departure of a foreigner could not be implemented even with use of the foreigners´ passport. 
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such a request is submitted, that the police is obliged to respond with the regular decision, 
which is possible to appeal, if negative. A TCN is not prevented from submitting the request; 
on the other hand, the police will not decide on his application with a regular decision 
associated with the possibility of appeal. The application of this institute is, therefore, solely 
in the hands of the police authority. 
 
Non-refoulement, best interests of the child, family life and state of health 
 
The law provides for the taking into consideration of special protected interests such as 
private and family life, health status and other vulnerabilities. These statuses all have to be 
taken into account in the procedure on AE and the time period for voluntary departure is to 
be prolonged or the decision on AE not taken at all25 if the consequences of voluntary or 
forced compliance with the AE decision would be disproportionate with regard to private 
and family life, length of his stay, health status, age or connections to the host country. The 
administrative expulsion and duration of the ban on entry shall be proportionate to the state 
of health and age of a vulnerable TCN.26 
 
Consideration of the principle of the best interest of child is not explicitly mentioned in the 
immigration legislation, however, the general requirement of the best interest of a child 
which shall govern all the actions regarding children and is firmly based in jurisprudence. 

If a child of a minor age is found on the territory of the Slovak Republic, police officer shall 
inform the closest office of social-legal care of children – local office of labour, social affairs 
and family. This notification obligation shall serve the purpose of supervision of the 
observation of the principle of the best interest of the child by the body responsible and 
trained for care for children. According to the Slovak law, children under 18 years of age can 
be administratively expelled only if it is in their best interest.27  

In Slovakia, the application of these considerations may result in time period for voluntary 
departure being prolonged28, duration of the ban on entry shortened or decision on 
administrative expulsion not taken at all29. Police authority shall not decide about 
administrative expulsion or about imposition of ban on entry to a vulnerable TCN, if such 
measures were disproportionate with regards to his private or family life, length of his stay, 
health status, age and connections to the country of origin.30 
 
The principle of non-refoulement is incorporated into Section 81 ASF named as “obstacles to 
expulsion”, which also includes the prohibition of indirect refoulement.31 All these obstacles 
                                                             
25 Section 83 par. 4 ASF. 
26 Section 83 par. 4 of the ASF. 
27 Section 83 par. 8 let. (a) of the ASF. 
28 Section 83 par. 1 ASF. 
29  Section 83 par. 4 ASF. 
30 Section 83 par. 4 ASF. 
31            Section 81 (1) ASF provides that a foreigner cannot be administratively expelled to a country in which 
his life would be endangered for reasons of his race, nationality, religion, membership of a particular social 
group or for political convictions or to a country in which he would be exposed to the risk of torture, cruel, 
inhumane or degrading treatment or punishment.  A foreigner also cannot be administratively expelled to a 
country in which he was sentenced to the death penalty or where it is reasonable to assume that he may be 
sentenced to the death penalty in a pending criminal procedure. In accordance with par.2, a foreigner cannot 
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are examined by the police throughout the course of the AE procedure separately and 
independently from the asylum procedure. If one of the obstacles arises only after issuance 
of the decision on AE, the police may not enforce the decision on AE until the obstacle is 
valid.32 The police issue a document certifying the reason and time up to which enforcement 
of decision on AE has been postponed.33  
The legislation does explicitly regulate obligation to postpone the implementation of 
decision on administrative expulsion (and issuance of the document) for reasons based on 
non-refoulement principle. For other reasons only if police authority also decided about 
prolongation of the time period for voluntary departure.34 
 
Application for asylum 
 
An application for asylum, on the other hand, always delays execution of AE. If the 
procedure on AE involves a foreigner who applied for asylum, the police interrupt the AE 
procedure until the decision on the asylum procedure. If a foreigner is rejected in the asylum 
procedure (no international protection granted), the police may continue in processing his 
AE. If a foreigner is granted asylum or subsidiary protection, the police shall terminate the AE 
procedure; the decision on AE loses its validity.35 If interruption of the AE procedure lasts for 
longer than 2 years, the police terminate the procedure. If a foreigner applied for asylum 
only after the decision on AE was already enforceable, the police are not to enforce the 
decision until the decision on his asylum application is delivered. If the decision on AE 
determined the time limit for departure, this time limit resumes running after the 
enforceability of the decision on his asylum procedure.36  
 
Assisted voluntary return  
 
Voluntary departure is, among other measures, reinforced and supported via the 
programme of assisted voluntary return. Slovak Migration Policy37 with the View towards 
2020 specifies preference of assisted voluntary return to forced return and defines assisted 
voluntary return which shall be governed by the agreement between the government and 
the IOM or another NGO. Programme of AVR is defined in ASF as the return of a TCN to the 
country of his origin, of his last residence or to any other country to which the TNC decides 
to return and which accepts him, and it is arranged for and organised by the IOM or other 
                                                                                                                                                                                              
be administratively expelled to a country in which his freedom would be endangered for reasons of his race, 
nationality, religion, membership of a particular social group or for political convictions; this would not apply if 
a foreigner´s behaviour poses a risk for the security of Slovakia or if he was found guilty of a serious crime and 
he represents a threat to Slovakia. A stateless person cannot be administratively expelled with the sole 
exception when his behaviour endangers security or public order and there are no obstacles to AE in 
accordance with par.1 and 2 of Section 88 ASF. In its fourth paragraph, ASF also contains the principle of 
prohibition of indirect refoulement. A foreigner also cannot be administratively expelled to a country in which 
he would face the risk of forced return to the country in accordance with par.1 and 2.    
32  Section 84 par.5 ASF. 
33  Section 84 par. 6 ASF. 
34  § 84 ods.5 ZPC. 
35  Section 84 par. 7 ASF. 
36  Section 77 par.4 to 6 ASF. 
37   Migration Policy of the Slovak Republic, Perspective up to 2020, the Government of the Slovak 
Republic Resolution No. 574 as of 31 August 2011. 
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non-governmental organisation based on the contract with the government of the Slovak 
Republic.38 The legal framework of the AVR programme of the IOM is supported by the 
Agreement on Cooperation between the IOM and the MOI on assistance with the return of 
rejected asylum-seekers and of irregular migrants to the country of origin from 1998. Since 
introduction of the EU Return Fund, financing of the AVR programme has been relying on 
project-based finances of the EU Return Fund. Since these resources are no longer available, 
MOI shall maintain the minimal standard of implementation financing it directly from its 
own budget as used to be the practice before availability of Return Fund.  

The AVR Programme is based on the principle of voluntary decision and is to be available to 
all TCNs who have no legal residence in Slovakia, whether or not they are known to the 
authorities, whether they are in a detention or asylum centre or live in a private house or on 
the streets, whether they are asylum-seekers whose asylum application is pending or 
rejected asylum-seekers.  
 
A TCN who registered for AVR may, at any moment, decide to terminate the process. The  
IOM focuses on maintaining his security and dignity throughout the process. The programme 
is based on confidentiality and, except for the TCN himself, nobody is informed about his 
decision to return. This also serves as a protection against the influence of persons who 
would prevent or stop their return, such as smugglers or relatives who do not respect the 
individual’s decision etc. In order to foster the information on this possibility, the law 
provides an obligation for the police to inform the TCN about AVR on various different 
occasions (e.g. loss of residence; issuance of expulsion decision).39  
 
The TCN may at any time decide to contact a police department and request voluntary 
return via AVR. This also includes situations when a decision on administrative expulsion has 
already been issued; however, the application for AVR no longer influences the validity of 
such a decision, although the manner in which the decision is enforced is significantly 
changed. After registration with the IOM, the police decide on approval or rejection of the 
inclusion of a TCN into the AVR programme.40 It must be stressed that this decision is, 
however, not supported by the existing legal framework, hence it is not possible to detail the 
criteria that form the basis for a positive or negative decision and it is  not possible for a TCN 
to appeal in the event of a negative decision. As in many other situations, the assistance with 
voluntary return is thus not understood as a right of a TCN but as a measure which the police 
are authorised to use at their discretion. 
 
If a TCN who applied for AVR stays in Slovakia irregularly, the police would issue a decision 
on AE without determination of the ban on entry. If the TCN had already received a decision 
on AE prior to the application for AVR, police are not to enforce the decision because of the 
application for AVR.41 The time of the ban on entry to the territory of the Slovak Republic or 

                                                             
38  Section 2 par. 1 let. a) ASF. 
39  Section 125 (5) ASF. 
40  Based on information provided on the official website of IOM [www.avr.iom.sk}. 
41  Section 84 ods.4 ASF. 
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to the territories of all MS, shall start running on the date of the departure of a TCN from the 
territory of SR within the AVR. 42 
 
With regard to immigration detention, an application for AVR does not result in release from 
detention and the TCN remains in one of the detention centres for the duration of the 
detention period.43 The IOM makes arrangements for his voluntary return while a TCN 
remains in detention. Voluntary return is thus organised directly from the detention centre 
as soon as possible. 
 
One of the motivations for enrolling in the AVR programme is the possibility to seek the 
revocation of the ban on entry issued against the TCN if s/he shows s/he departed within the 
time limit determined for voluntary departure, or if the TCN departed within the programme 
of AVR.44 If, however, it was not possible to organise the AVR departure of a TCN within the 
time limit determined in the decision on AE, or if the IOM informs that a TCN intentionally 
avoided implementation of AVR, the police authority shall enforce an AE decision.45  
 
For persons staying without legal residence in Slovakia, the law provides a further motivation 
to enroll in AVR – if such a person reports to the police with an application for AVR, the 
decision on expulsion issued against such a person shall not include a provision on ban of re-
entry.  
 
On the other hand, in the past,46 the legal regulation of AVR was much more beneficial and 
motivating for irregular migrants. If they determined on voluntary return and reported 
themselves to authorities, they received 90 days from the registration for AVR when their 
stay in Slovakia was temporarily legalised in the form of tolerated residence. This time was 
allotted in order to arrange and prepare for AVR and, in case of need, this time period could 
have been prolonged. A foreigner would not need to fear reporting himself to the 
authorities and, a decision on expulsion having been issued against him, risking detention. Of 
course, if he was already in detention, the application for AVR would not result in release, 
but would only postpone or replace the application of forced return.  
 
Act No.75/2013 amending the Act on the Stay of Foreigners No.404/2011 valid as of 1st May 
2013 changed the whole legal construction of the AVR programme to its current form. 
According to the explanatory report to the proposal of this amendment, the MoI argues that 
the change is necessary for better transposition of the RD and due to the implementation 
requirements. The report argues that, in order to fully satisfy the requirements of Articles 6 
and 7 of the RD, each voluntary return must be implemented based on the return decision, 
which was not the case in the previous regulation of the AVR. For this reason, the current 
legislation requires the issuance of a decision on administrative expulsion without the 
determination of a ban on re-entry. This decision, however, determines the time limit of 90 
days for voluntary departure, which corresponds to the previous construction of tolerated 
residence for applicants for AVR. The AVR programme and its benefits are thus connected 

                                                             
42  Section 82 pas.10 let. b) ASF. 
43  Section 88 par. 3 ASF. 
44  Section 86 (1) ASF. 
45  Section 84 par. 1 ASF. 
46  Amendment of ASF No. 75/2013 Coll. valid as of 1st May 2013. 
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with the time period for voluntary departure as such, not with the tolerated residence of the 
applicant for AVR. Applicants for AVR are no longer granted any form of residence.  
 
The return(departure) of the registered TCN is organised and prepared by the IOM and 
includes the purchase of flight tickets, transportation from the place of stay to the airport, 
airport assistance, the provision of a non-returnable financial contribution upon return, 
ensuring assistance in the transit airports and transportation from the airport in the country 
of origin to the destination address. If a TCN has no valid travel document, supplementary 
documents are to be arranged by the police officers from the detention centres in Secovce 
or Medvedov or by IOM employees in association with the embassy of the country of 
citizenship. If obtaining supplementary travel documents is impossible, even with the 
cooperation of an embassy, the police will issue a foreigners´ passport in order to make 
possible his travel out of Slovakia.47 Recognition and acceptance of the foreigners´ passport 
differs from country to country. If a country of return does not recognise such a document as 
a valid travel document, its issuance does not help with implementation of return. 
 
After all the administrative steps are taken and the necessary documents arranged (travel 
document, flight ticket, airport assistance etc.), AVR can take place. The detention centre is 
to ensure his travel to the airport where an employee of the IOM waits for him to assist with 
orientation at the airport and with all formalities in the check-in area, with passport and 
security control. AVR itself takes place without any police accompaniment. Hence, a 
foreigner returns home as a private person, the IOM does not inform the government or its 
bodies about his stay in Slovakia. 
 
The official statistics report a number of AVRs according to the country of return and 
according to different IOM projects. In 2005 - 2011, around 100 to 150 foreigners per annum 
made use of the possibility of assisted voluntary return with the IOM. Since 2012, the 
number has dropped to around 50 foreigners per year, which can be partially attributed to 
the drop in the numbers of illegally staying TCNs and to the decreasing number of 
expulsions.  
 
In 2012, a total of only 54 TCNs used the services of AVR (to the Republic of Moldova, 
Kosovo, Vietnam, Armenia, the Russian federation, USA, China, Ukraine, Georgia, India, 
Macedonia, Nepal, Pakistan, Serbia, Thailand and Turkey); in 2013 the equivalent number 
was 50 (to Vietnam, Ukraine, China, the Republic of Moldova, India, Armenia, the Russian 
federation, Afghanistan, Iraq, Brazil, Georgia, Croatia, Khirgizstan and Turkey). In 2014, 57 
TCNs returned home with the assistance of IOM (to Vietnam, Ukraine, India, Georgia, Iraq, 
Macedonia, Mexico, Moldova, Kenya, Turkey, the Russian federation, Afghanistan, Brazil, 
China, Egypt, Namibia, Nigeria, Kosovo, Serbia and Pakistan). 
 
It may also be of interest to note that the annual number of AVRs breaks down according to 
whether or not the decision on AE accompanied AVR. Over the years the number of cases of 
AVRs where a decision on AE was not taken diminished almost to zero. In 2011 there was 
still a ratio of 68 AVRs accompanied with the AE decision to 27 cases of AVR without and in 
2012 32 to 22. In 2013 this ratio changed to 41 to 9 and in 2014 even to 56 to 1. Also, the 
number of detainees who applied for AVR decreased; while in 2009 there were 85 returnees 
                                                             
47  Section 74 ASF. 
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from the detention centre, in 2010 it was 72, and in 2011 it was 68. In 2012 28 persons 
decided on voluntary return from the detention centre, in 2013 it was 20 and in 2014 32 
TCNs.  
 
Voluntary returns 
 
The Slovak Republic does not report the official numbers of voluntary returns defined by the 
decision on AE with determination of the time limit to depart from the Slovak Republic and 
the number of those who complied with this obligation voluntarily.   
 
However, based on an HRL request for information, BBAP was able to provide official 
information that, in 2014, out of 1027 decisions on AE, 554 contained a determination of the 
time limit for departure from the Slovak Republic, which constitutes about 53 per cent of all 
expulsion decisions. Although data are only available for 2014, it may be assumed that 
voluntary departure represents a quite substantive element of Slovak returns policy and 
there is always room for further improvement of the environment motivating voluntary 
departures. 
 
Unfortunately, information on the number of decisions granting a period of voluntary 
departure was observed, and the number of decisions where such a period was not 
complied with and the police had to enforce the return is not available. Consequently, 
information on the number of cases on prolongation of the time limit allotted for voluntary 
departure is not available. 48   
 
In order to evaluate what actual correlation exists between voluntary return and forced 
return, it is necessary to also investigate the number of expulsions carried out. This number 
refers to all foreigners who left the country and whose departure was verified. The official 
statistical report, however, does not specify whether their departure from Slovakia was 
voluntary or forced49. The official statistical report does not enable differentiation of 
decisions on AE, as to which preferred voluntary return and determined the time limit for 
departure. Only AVR were specifically reported out of the overall number of expulsions. 
Those who left the country voluntarily in compliance with the time period for departure 
determined in their AE decision are included in the overall numbers; unfortunately, it is not 
possible to distinguish their number from the total.50 

                                                             
48  BBAP Reply to HRL Request for Information dated 20.2.2015 no. KM-TO-2015/000939-004. 
49  Statistical overview of legal and illegal migration in the SR, BBAP MoI. 
50  2005 to 2007 were stable in terms of the official number of around 2700 expulsion decisions taken 
each year. A major drop followed in 2008, when there were 1800 cases of expulsion, and in 2009 this figure 
further decreased to 1235. Since 2009 statistical data show a steady decline in the numbers of expulsion 
decisions.  
 Statistical reports before 2009 do not provide information on the number of expulsions actually 
carried out based on these decisions. In 2009, the report provides information for the first time on 953 
expulsions carried out of 1235 decisions on AE – a 77 percent rate of success in implementation of expulsions. 
In 2010, the Slovak police authorities implemented 643 out of 903 decisions on AE (71%), in 2011 576 out of 
700 cases (82%). The official numbers report 571 decisions on AE taken and 404 implemented in 2012 (70%), 
643 decisions and 432 expulsions in 2013 (67%). In 2014, the Slovak authorities increased the number of 
decisions issued on AE to 1027, with 726 expulsions carried out – again achieving a 70% success rate. 
 As stated above, the total number of expulsions included the number of voluntary compliances with 
the obligation to leave Slovakia; however, it is possible to distinguish precise numbers of AVRs. In 2009, out of 
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Therefore it may be concluded that Slovakia lacks a relevant evaluation of the rate of 
compliance with its return decisions, hence further examination of this issue by the 
authorities is needed. 
 
Conclusions 
 
From this analysis, it may be concluded that AVR is not to be understood as voluntary return 
in accordance with Article 7 of the Returns Directive. As demonstrated above, Slovak law 
distinguishes between AVR and determination of the time limit for voluntary departure.  
 
The Returns Directive calls on the MS that in order to promote voluntary return, the MS is to 
provide for enhanced return assistance and counselling and make the best use of the 
relevant funding possibilities offered under the European Returns Fund.51 As stated above, 
voluntary departure is a broader term, and the AVR programme represents a measure 
through which the state supports the implementation of voluntary departure. The financial 
resources of the European Returns Fund have been used for exclusive support of the 
programme of AVR and for the promotion of applications for AVR. The AVR programme is 
directed at motivating TCNs staying illegally to report themselves to the police authorities 
and use the benefits of AVR assistance with the advantage that no ban on entry would be 
imposed against them. In the case of those on whom a decision on administrative expulsion 
was already issued, the police authority is obliged to provide information on the possibility 
of AVR assistance. On the other hand, the authorities could consider regulation and financial 
support for a broader range of measures which would enhance motivation for voluntary 
compliance with the obligation to return/depart. 
 
It appears that AVR are considered an important instrument of the returns policy in the 
Slovak Republic, even though only few people use this service on an annual basis.  The 
expenses for individual return within the AVR programme represent a significant cost for the 
government, while individual return based on voluntary compliance with the obligation to 
depart from Slovakia imposed by the decision on AE could be much more cost-efficient.  
 
As demonstrated above, the official statistics show that voluntary departure is an 
important tool in the Slovak returns policy when more than 50 percent of decisions on AE 
rely on it.  However, the authorities lack detailed statistical data on this phenomenon, 
including comprehensive official assessment and evaluation on the effectiveness of the 
tools used to facilitate the Slovak returns policy.   
 
With regard to the transposition of relevant articles of the Returns Directive, it may be 
concluded that Article 7 (1) and (2) were fully transposed into Slovak legislation. Article 7 (3) 
creates room for the application of alternative measures eliminating the risk of absconding 
and motivating voluntary departure. Despite its non-mandatory nature, article 7 (3) of the 
RD provides the opportunity for exploration whether regulation of alternative measures, 

                                                                                                                                                                                              
953 expulsions, 139 were AVRs; in 2010, out of 643 expulsions, 130 were AVRs; in 2011, out of 576 expulsions, 
AVRs represented 95 cases. In 2012, there were 54 AVRs within 404 expulsions, in 2013, 50 AVRs within 432 
expulsions and, in 2014, 57 foreigners returned voluntarily within the context of 726 expulsions carried out. 
51  Preamble, declaration no. 10. 
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complementing more traditional tools of the returns policy, would provide cost-, capacity- 
and compliance- benefits for Slovakia. Slovak legislation introduced only alternative 
measures to detention, but did not choose to transpose the Article 7 (3) of the Directive. 
According to HRL, however, this is a missed opportunity, since Slovak legislation does not 
recognize any alternative less coercive measures on the scale from voluntary return to 
forced return, which would motivate compliance with the obligation to depart and 
minimize the risk of absconding in the effective manner. Article 7 (4) of the Returns 
Directive is transposed, but the Slovak authorities chose to regulate this as a prohibition of 
the application for voluntary return and omitted the possibility to shorten the time limit for 
departure to a period shorter than 7 days. In addition, as already detailed above, the 
reasons for non-application of voluntary return exceed those in RD, not complying with 
requirements of Article 7 (4) RD. Article 5 of the Returns Directive is transposed in Sections 
81, 82 and 83 of ASF. 

 

2.3. Return decision and right to stay / Exceptions to return decisions 

 
In accordance with Article 6 (1) of RD, the MS shall issue a return decision on each TCN who 
is staying irregularly on their territory. Section 77 par.1 of the ASF defines AE as a decision of 
the police authority that a foreigner does not have or has lost his authorisation to stay on 
the territory of the Slovak Republic and is obliged to depart from the territory of the SR, with 
the possibility of determination of the time period for his voluntary departure to the country 
of origin, transit, any other country to which a TCN decides to return and which accepts him, 
or to the territory of another MS where he enjoys a right of residence or benefits of 
international protection. The decision on AE must state to which country a foreigner is to be 
expelled, if it is possible to determine the country.   
 
In accordance with Section 82 par. 6 of ASF, the decision on AE may also contain a sentence 
imposing a ban on entry to the territory of the Slovak Republic or to the territories of all MS. 
If the police authority does not determine the time period for voluntary departure, it always 
determines the time period for the ban on entry. A special situation pertains when the 
decision on AE is associated with the application for AVR. In this case, the decision on AE 
determines the time limit for implementation of AVR but does not contain the ban on entry. 
 
Section 82 of ASF distinguishes between the mandatory decision on AE under paragraph 1 
and optional AE under paragraph 2 of the relevant provision. If a TCN crossed the external 
border without authorisation, or intentionally avoided or refused to undergo border control 
after having crossed the external border, also if he was staying in the territory of the Slovak 
Republic irregularly, the police authority shall decide on AE. 
Optional use of the expulsion decision applies in a number of situations which are 
disputable; however, these will not be discussed in this report, since they do not relate to 
the application of the RD. 
 
Slovakia also provides for possibility not to adopt a return decision in circumstances 
provided in Art. 6(2) and (3) of the Directive. The logics of the article 6 (2) of the Directive 
prefers request for immediate voluntary departure without issuance of the return decision. 
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Only if it follows that compliance is not ensured, MS shall issue a return decision preferring 
voluntary return.  
In practice, mandatory provision of the RD requires requesting a TCN for voluntary departure 
to the MS in which he has residence prior to issuance of a return decision. This obligation of 
the SR has not been reflected in the transposition process into the legal order. Decision on 
administrative expulsion may determine as the country of expulsion also the MS where a 
TCN holds residence permit or enjoys international protection.52 However, legislation does 
not safeguard return of such a TCN to the country of residence, and not to another country, 
such as country of residence. Slovak legislation did not transpose this mandatory part of the 
Directive correctly (Art.6 (2) of the RD). 
 
In general, a TCN is obliged to depart from the territory of Slovakia at the latest on the final 
day of his authorised stay. If the request for renewal of residence or for change of residence 
has been rejected or residence abolished, he is to travel out from the country within 30 days 
from enforceability of the decision on AE, unless he is authorised to stay on the territory of 
Slovakia for some other reason.53  
 
Reasons to stay 
 
Pursuant to Article 6 par. 4 of RD, the MS may at any time decide on the granting of a 
separate autonomous residence permit or other authorisation offering the right to stay for 
compassionate, humanitarian or other reasons to irregularly staying TCNs. In this case, the 
decision on AE would not be issued; if it has already been issued, it is to be quashed or its 
validity postponed until the right of stay or residence expires.  
 
Under Slovak law, if such reasons exist, the police usually make use of the possibility to grant 
tolerated residence. Tolerated residence may be granted for a number of reasons, such as 
respect for private and/or family life, victim of trafficking, existence of reasons against 
expulsion (principle of non-refoulement); or others.  
 
In theory and based on special circumstances, the police may use the provisions providing 
for permanent residence to be granted to TCN without otherwise fulfilling the legal 
requirements required.54 
 
The law provides for specific situations which police shall consider in the decision-making 
process and ultimately not expel a foreigner.55  First, the police may decide not to expel a 
TCN who is vulnerable or who already has legal residence in the SR, if the legal consequences 
of AE would be disproportionate with regard to the need for respect for his private and 
family life, length of his stay, health state, age and connections with country of origin. The 
provision empowering the police authority not to expel a vulnerable TCN would most 
probably also entail a TCN suffering from a serious illness who, if expelled, might be exposed 
to a serious risk of grave and irreversible deterioration in his state of health, as the Court of 
Justice of the EU concluded in its judgment C-562/13 in the case of Abdida.  

                                                             
52             Section 77 par. 1 ASF. 
53  Section 111 par. 1 let. p) ASF. 
54  Section 46 (2) ASF.  
55  Section 83 (4) – (8) ASF. 
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A TCN with permanent residence for indefinite time or long-term residence may be 
administratively expelled only if he seriously endangers the security of the state or public 
order.  
 
 
If a TCN enjoys international protection in another MS, he is to be administratively expelled 
to this MS, provided that the international protection is still valid. If the decision on AE 
should involve a TCN enjoying long-term residence in another MS granted to him in relation 
to international protection, he may be expelled only to this MS, unless his expulsion is by 
reason of him presenting a threat to the security of the state or to public order.56  
 
Children under 18 years of age cannot be administratively expelled, only if it is in their best 
interest.  
 
If a TCN developed a disease threatening public health after first being granted residence in 
Slovakia and this happened later than 3 months after his entry into the Slovak territory, he is 
also protected against forcible expulsion.  
 
The police authority cannot decide on the AE of a TCN who is a victim of human-trafficking 
within the first 90 days granted as a contemplation period in which a victim decides whether 
to cooperate with the Slovak authorities in the investigation of crimes of human-trafficking 
in which he was a victim.  
  
In relation to the access of TCNs to social rights and healthcare, the Grand Chamber of the 
Court of Justice of the EU stated in its judgment C-562/13 in the case of Abdida that 
articles 5 and 13 of RD, taken in conjunction with Articles 19(2) and 47 of the Charter of 
Fundamental Rights of the EU and Article 14(1)(b) of RD, are to be interpreted as precluding 
national legislation which  does not provide for the basic needs of a TCN who suffers from a 
serious illness, to be met, in order to ensure that that person may in fact avail himself of 
emergency healthcare and essential treatment of the illness during the period in which that 
Member State is required to postpone his removal following the lodging of his appeal.  
 
In effect, an appeal against the decision on AE does, in general, have a suspensory effect. 
When an appeal is lodged, however, the suspensory effect only directly influences the 
enforcement of the return/expulsion. Prior to the appellate body deciding on an appeal a 
TCN cannot be expelled. The appeal, however, does not have any direct effect with regard to 
the irregularity of his stay within the territory of Slovakia. In this situation, a TCN who has no 
legal residence in Slovakia would not be able to obtain access to means of subsistence and 
basic survival despite waiting for the result of his appeal procedure. 
 
Conclusion 
 
With regard to transposition, we can conclude that Article 6 of RD was sufficiently 
transposed into national legislation in the SR. In Article 6 par. 4 of RD, however, EU law 
                                                             
56  Section 82 par. 13 ASF. 
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indicates a preference for granting the residence permit, even if temporary, for 
humanitarian, compassionate or other reasons, over the decision on AE. In cases when the 
conditions for any form of residence are met, a decision on AE shall not be issued at all. If 
already issued, it is to be cancelled or postponed until the conditions for residence are 
fulfilled. It may be concluded that the RD actually prefers the solution when irregularly 
staying TCNs obtain legal residence and then fall outside of the scope of the RD.  
 
In our assessment, this principle is not sufficiently reflected in the Slovak returns and 
migration policy and legislation, if it is reflected at all. In practice, a valid decision on AE 
represents a substantial obstacle preventing the application for any form of residence in 
Slovakia, quite often despite existing family and private life. Private and family life should 
have been evaluated and taken into account at the time when an individual decision on AE 
was taken. After its issuance, it is too late to claim existing private and family life. Foreigners 
who are subject to the procedure on AE in the Slovak Republic are not motivated by law and 
practice to regularise their stay in the Slovak territory; on the contrary, in accordance with 
the proposal of Section 59 par.2 of ASF, they are prohibited from making an application for 
tolerated residence. 
 
It may be concluded that the primary goal of the returns policy is to remove irregularly 
staying TCNs from the territory of Slovakia. No measures have been adopted in Slovakia 
enabling legalisation of the stay of irregularly staying TCNs. The policy, legislation and 
practice opt for motivating the departure of irregularly staying TCNs from Slovakia by making 
it impossible for them to comply with the legal requirements for obtaining legal residence. 
Applications for residence are discouraged by a legal prohibition of the application for 
residence permit during the asylum procedure, during detention57 or during the procedure 
on AE58, as well as by the legal requirement for the submission of the application for 
residence at a Slovak embassy abroad.  
 
The Slovak legislation is not so clear about the access to means of subsistence, basic survival 
and healthcare of persons who cannot be expelled during the appeals procedure. 
 

 

2.4. Removal and postponement of removal 

Removal shall be understood as the physical transfer of a TCN from the territory of the 
Slovak Republic. In accordance with Article 8 par.3 of RD, the MS may issue separate 
administrative or judicial decisions ordering removal. The Slovak Republic opted not to 
transpose this provision of the RD, because removal in terms of Slovak legal order is 
understood as enforcement or execution of a decision on AE. No separate decision is taken 
to order removal. On the basis of the law, depending whether or not the decision on AE 
granted the possibility of voluntary return, the police authority enforces the decision on AE. 
                                                             
57  Section 31 par.3, 44 par.1, 59 par.2 of ASF. ASF prohibits application for any form of residence for 
asylum-seekers or by persons who enjoy tolerated residence. Application for tolerated residence by foreigners 
who are in detention is prohibited. 
58  Proposal of amendment to Section 59 par.2 of ASF, which prohibits the application for tolerated 
residence of a foreigner who is subject to a procedure on AE. 
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In accordance with Section 84 of ASF, the police will always enforce a decision on AE when it 
did not contain any determination of the time period for voluntary departure. Also, the 
police will enforce the expulsion of a TCN who has not travelled out of the territory of 
Slovakia within the time period for voluntary departure. This means that the police can only 
start enforcing the decision on AE which granted the possibility of voluntary departure if this 
time period expired without him voluntarily fulfilling his obligation of departure.  
 
Forced implementation of the decision on AE is also mandatory for the purpose of return of 
a TCN to a contractual country if a readmission agreement is applied. Also, the police 
authority shall enforce the decision on AE if a TCN cannot travel out of the country himself, 
because he possesses no financial resources or valid travel document.59By contrast, the 
police would not enforce a decision on AE if it is not possible to obtain a valid travel 
document even with the assistance of an embassy, the police have exhausted the legal 
maximum duration of the detention in his case, but the departure of a TCN remains 
impossible to implement even with use of the foreigners´ passport.60  
 
If a TCN applied for assisted voluntary return prior to the execution of an AE decision, the 
police authority shall not enforce his departure. Conversely, if a TCN has not travelled out of 
the country on the basis of the AVR programme within the time period determined in the 
decision on AE in accordance with Section 82 par.9 ASF or if the IOM announced that a TCN 
intentionally avoided implementation of AVR in his case, enforcement of the expulsion will 
follow.   
 
The police may delay enforcement of the decision on AE if the facts of the case give rise to 
obstacles in accordance with Section 81 of ASF. Section 81 ASF prohibits the expulsion of a 
foreigner in breach of the principle of non-refoulement including a prohibition on indirect 
refoulement. Section 81 par.3 ASF also prohibits the expulsion of a stateless person unless 
there are security concerns. A decision on AE could be enforced only after these obstacles 
ceased to exist.  
 
Another reason for delaying implementation of enforcement of the decision on AE would be 
if the police decided on prolongation of the time period for voluntary departure in 
accordance with Section 83 par.1 ASF. In both cases of delay of execution of decision on AE, 
the police shall issue a written document certifying the reason and the time period for which 
enforcement of the decision on AE is to be delayed.  
 
According to the law, the police are obliged to investigate whether new facts in the case 
have not given rise to obstacles to expulsion during the entire decision-making process, 
including the time for enforcement of the decision, until the final removal of a foreigner 
from the territory of SR.  
 
The ASF regulates obstacles to AE in its Section 81, which mirror the principle of non-
refoulement including a prohibition on indirect refoulement. In accordance with par.1 of this 

                                                             
59  Section 84 par.1 let. f) ASF. 
60  Foreigners’ passport is a travel document issued by the Slovak Republic to foreigners who are not in 
possession of any travel document and cannot obtain one. Details of the foreigners ‘passport can be found in 
Section 74 ASF. 
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provision, a foreigner cannot be administratively expelled to a country in which his life would 
be endangered for reasons of his race, nationality, religion, membership of a particular social 
group or for political convictions or to a country in which he would be exposed to the risk of 
torture, cruel, inhumane or degrading treatment or punishment.  A foreigner also cannot be 
administratively expelled to a country in which he was sentenced to the death penalty or 
where it is reasonable to assume he may be sentenced to the death penalty in a pending 
criminal procedure.   
 
In accordance with par.2, a foreigner cannot be administratively expelled to a country in 
which his freedom would be endangered for reasons of his race, nationality, religion, 
membership of a particular social group or for political convictions; this would not apply if a 
foreigner’s behaviour poses a risk to the security of Slovakia or if he was found guilty of a 
serious crime and he represents a threat for Slovakia.  
 
A stateless person cannot be administratively expelled with the sole exception that his 
behaviour endangers security or public order and there are no obstacles to AE in accordance 
with par.1 and 2 of Section 88 ASF.  
 
In its fourth paragraph, the ASF also contains the principle of the prohibition on indirect 
refoulement. A foreigner also cannot be administratively expelled to a country in which he 
would face the risk of forced return to the country in accordance with par.1 and 2.    
 
All these obstacles are examined by the police throughout the course of the AE procedure 
separately and independently from the asylum procedure. If one of the obstacles arises 
only after issuance of the decision on AE, the police cannot enforce the decision on AE while 
the obstacle is valid.61 The police issue a document certifying the reason and time up to 
which enforcement of the decision on AE has been postponed. 62 
 
In the context of ensuring observation of the mandatory examination of obstacles to AE at 
the time and in the situation when deciding on AE, access to updated and relevant 
information about the countries of return must be ensured. According to BBAP, its HQ 
ensures that updated information about the country of origin (return) is available to all 
police units under its jurisdiction. In its intranet database, it publishes information relevant 
to the domestic political situation and its development, the situation with and the level of 
observance of human rights in countries to which foreigners are to be returned/expelled 
from the Slovak Republic and where an assumption pertains that an obstacle may be 
present. All police units deciding on AE have direct access to this information. In the event 
that the police unit needs information on a country about which nothing is available on the 
intranet, or the information available is not duly updated, the police unit is to send to the 
BBAP its request for information. The BBAP shall prepare the information as soon as 
possible. The BBAP uses information on countries corroborated by the Migration Office of 
the MOI and the available resources from which the MOI collects its background 
information. Information on the political situation and observation of human rights is 
updated regularly, at monthly or bi-monthly intervals, depending on the actual 
developments in a particular country. Ad hoc updates may be prepared based on the 
                                                             
61  Section 84 par.5 ASF. 
62  Section 84 par. 6 ASF. 
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request from a police unit deciding on AE.63 It must be stated that this database is not 
publicly available and the decisions on AE do not adequately document that all individual 
police units taking the decision on AE do have timely access to updated and relevant 
information about the country of expected return. 
 
The due examination of the principle of non-refoulement is very often the subject of a 
dispute in legal actions against expulsion, hence the courts have developed some standards. 
In judgments related to expulsion to Ukraine, the Supreme Court ruled that the police should 
take into account the current situation in the country and updated COI on the observation of 
human rights and security in Ukraine, and not solely rely on the fact that Ukraine is a party 
to the readmission agreement and to many international human rights instruments. The 
Court was not satisfied with the conclusion that Ukraine can be considered as a safe third-
country, because the COI contains information in favour of the reverse conclusion.64   
However, based on our monitoring, we can add that neither this judgment nor the UNHCR 
recommendation on non-return to Ukraine65 has yet changed the practice of the border 
departments and that returns (expulsions) to Ukraine have been executed.  
 
Obstacles to AE should not be interpreted as solely those related to the principle of non-
refoulement; they could also be obstacles related to the TCN’s health state, family and 
private life. In any case, it may be derived from the legislation (Section 83 par.4 ASF) that, 
until a decision on AE is enforced, the police authority has an implicit obligation to also 
examine any obstacles related to health, private or family life.66 If the consequences of AE 
for the health, private and family life would be disproportionate, the police authority should 
not administratively expel a TCN or it may cancel the validity of the decision on AE. 
 
If a foreigner applies for asylum during the AE procedure but prior to the issuance of a 
decision on AE, the procedure is suspended for the duration of the asylum procedure. If a 
TCN was ultimately rejected in the asylum procedure, the procedure on AE resumes. On the 
other hand, if a foreigner was granted asylum or provided with subsidiary protection, the 
procedure on AE is terminated and a decision on AE which had already been issued would 
lose its validity. This situation concerns those who applied for asylum only after their 
decision on AE was already in force. Based on the law, the decision on AE is no longer valid if 
a TCN acquired permanent residence in accordance with Section 46 par.2 ASF or tolerated 
residence in accordance with Section 58 par.2 let. b) ASF. 
 
If a TCN awaiting his AE is to be removed to the neighbouring country, the police authority 
will arrange for his transportation to the official border crossing point. If a TCN is to be 
administratively or judicially expelled by air or through the territory of a third country based 
on international treaty, a police authority may transport a TCN to the territory of the country 

                                                             
63  BBAP Reply to HRL Request for Information dated 20.2.2015 No. KM-TO-2015/000939-004. 
64  Judgment of the Supreme Court of the Slovak Republic No. 1Sža/21/2014 dated 29th July 2014. 
Judgment of the Supreme Court of the Slovak Republic No. 1Sža/23/2014 dated 13th August 2014. 
65  UN High Commissioner for Refugees: International protection considerations related to the 
developments in Ukraine – Update II.  
66  Section 83 par. 4 ASF. 
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where his reception has been arranged. The details on the implementation of forced return 
by air are regulated by the Council Decision on the organisation of joint flights.67 
 
 
 
 
Coercive measures 
 
When enforcing decisions on AE, police officers are also authorised to use coercive 
measures if necessary. The rules for the use of coercive measures in situations of return and 
removal and a list of the coercive measures and the conditions for their use are regulated in 
Act No.171/1993 Coll. on the Police Force. In accordance with Section 8 par.1, a police 
officer is obliged to act in a manner fully respecting the human dignity of himself and others. 
He shall always make sure that his actions do not result in unreasonable harm to anyone 
and that any potential interference with the rights and freedoms of an individual would 
not exceed the level necessary for achievement of the intended purpose.  Section 50 par. 3 
of the Act on the Police Force requires that, prior to the use of any coercive measures, police 
officers shall primarily challenge a person to stop behaving in an illegal manner with a 
warning that one of the coercive measures may be used. The challenge for voluntary 
compliance and warning may only be omitted in situations when a police officer himself is 
attacked, the life or health of another person is endangered and intervention cannot be 
postponed, or other serious reasons prevent use of the challenge and warning. If the police 
officer decided to use measures which interfere with the rights and freedoms of an 
individual, he shall as soon as possible inform a person of his rights.68 
The Act on the Police Force lists coercive measures in its Section 50 par.1. The long list of 
coercive measures includes wrestles and grapples, hits and kicks of self-defence, means to 
overcome resistance and to divert attack, handcuffs, restraining belt, restraining strap, 
police dog, temporarily incapacitating agents, hit with shooting gun, threat with gun, 
warning shooting into the air, use of special bullets, use of gun. Measures for overcoming 
resistance and for diversion of an attack are: use of baton, protection rod, defence coat of 
arms, means using tear gas, and electric paralyser. The selection of a suitable coercive 
measure from this list is at the discretion of an individual police officer. His selection is 
guided by consideration of the individual circumstances of the situation in order to achieve 
the intended purpose. The selected coercive measure and the intensity of its use shall be 
proportionate to the danger of the attack.  
 
The Act on the Police Force further regulates the purposes for which particular coercive 
measures may be used and the further conditions under which they may be used. Each 
means of coercion is regulated by an exhaustive list of the purposes or situations in which it 
may be used. Individual coercive measures cannot be used for purposes which the legislation 
did not envisage. For example, a means of self-defence can be used for the purpose of 
overcoming resistance or for diversion of an attack. A means of self-defence may be used in 
order to ensure the safety of others and of the police officer himself against an attack if, 

                                                             
67  Council Decision No. 2004/573/EC of 29 April 2004 on the organisation of joint flights for removals 
from the territory of two or more Member States of third-country nationals who are subjects of individual 
removal orders.  
68  Section 50 and subsequent of Act No.171/1993 Coll. on the Police Force. 
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even after a request for voluntary abandonment of such behaviour, an attack or its threat 
continues, in order to prevent a physical fight, damage to property and other extreme 
behaviour in breach of public order, in order to detain a person who is passively resisting, in 
order to prevent the forced entry of persons who have no permit to enter into guarded 
properties or to places to which entry is forbidden, and to prevent dangerous behaviour 
which imminently endangers railway transportation. A police officer may use wrestles and 
grapples of self-defence in order to detain a person who is actively resisting or who refuses 
to have his identification data taken.  
 
Handcuffs may be used to restrain a detained person who actively resists, attacks other 
persons or a police officer, damages property, but only after a prior request to abandon such 
behaviour is without any success. Handcuffs may be used to restrain two or more detainees 
against each other or to restrain a person against an object. Handcuffs are used during 
procedural steps or any activities with detainees if there are reasonable grounds to believe 
they may abscond.  Police offices are specifically authorised to use handcuffs during police 
transportation of foreigners through the territory of the Slovak Republic to the state 
border of the neighbouring country. The police are authorised to use a restraining belt if 
there is a suspicion that the use of handcuffs will not be effective. Restraining straps may be 
used in the cell if the person placed there cannot command his behaviour. Restraining straps 
may be used only under the constant supervision of the police officer who must make sure 
that blood circulation would not be restricted.  
 
An additional reason for the use of handcuffs is regulated solely in relation to foreigners. 
The legislation allows a police officer to use handcuffs during the police transportation of a 
foreigner through the territory of Slovakia. The law is satisfied with the mere need to 
transport a foreigner; it does not explicitly require any further condition of aggression, 
resistance, or other illegal or threatening behaviour of a foreigner or risk of his 
absconding. Neither does the law require a prior request for voluntary compliance and 
warning about the use of handcuffs, if the request is not complied with.  
There is no relevant reason why the general rules for using coercive measures as described 
above would not also apply to specific situations of their use in the case of the 
transportation of foreigners. Nevertheless, the regulation of other specific situations 
explicitly requires the preference of a request for voluntary compliance and the need to 
warn about the possibility of using coercive measures. Only in the regulation of the specific 
case of the use of handcuffs during the transportation of foreigners is this not explicitly 
mentioned. Even though it does not render the general rules for using coercive measures 
ineffective, the HRL has received reports from TCNs which, if confirmed by statistics, may 
show that the use of handcuffs during the police transportation of foreigners is considered 
to be a rule rather than an exception applied in necessary situations. 
The HRL considers the legal regulation enabling the use of handcuffs on foreigners, in 
situations which would not be applicable to Slovak citizens, to be discriminatory. The HRL is 
of the opinion that handcuffs should be used only as a measure of last resort, after a request 
for voluntary compliance has not been complied with. Of course, the general rules governing 
the use of coercive measures, preferring voluntary compliance and avoiding use of coercion, 
shall apply.  
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Despite the fact that, as stated above, one of the specific grounds for the use of handcuffs 
stipulated by the Act on the Police Force is designed specifically for the situation of the 
police transportation of foreigners, the official position69 of the BBAP is that a police officer 
uses coercive measures without consideration of the citizenship of a person. That means 
that coercive measures are to be applied to persons without differentiation between citizens 
of the SR, citizens of the EU or TCNs. The procedure on AE as well as the procedure on 
detention does consist of procedural acts and all procedural acts may be accompanied by 
the use of coercive measures, provided that their need is substantiated. The individual police 
officer who is performing the individual procedural action is authorised to decide on the use 
of coercive measures independently. The reason for the use of handcuffs in the context of 
the AE procedure or detention procedure would be to ensure the presence of a person or to 
prevent a person from absconding. The factors important in the decision on the use of 
handcuffs are the behaviour of a person or the risk of absconding. The police officer is, 
therefore, authorised to use handcuffs at any stage of the procedure, if the individual 
circumstances of the situation would require their use due to the behaviour of a person. 
There is no time limit for the use of handcuffs. In accordance with Section 64 par. 1 of the 
APF, the police officer is obliged to inform a superior about the use of coercive measures 
without delay. If coercive measures were used against a person with special needs, a 
superior police officer also evaluates whether they were used in line with Section 65 of 
APF.70  
 
In order to secure the safety of others or of himself against an attack, in order to prevent a 
physical fight, damage to property, and other harsh behaviour in the breach of public order, 
in order to prevent the forced entry of persons who have no permit to enter into guarded 
premises or to places where entry is forbidden, a police officer may use a police dog. 
Specifically, the Act on the Police Force stipulates that a police dog may be used in order to 
chase a person absconding from detention and in order to make a person who is hiding to 
come out of hiding. A police dog may stand guard over a detained person or chase a person 
who, close to the state border, does not stop despite a prior request for voluntary 
compliance, attempts to abscond and cannot be stopped by other means. A police dog may 
also be used as a coercive measure in order to ensure the safety of himself or of other 
persons during the police transportation of foreigners across the territory of SR to the 
state borders of a neighbouring country. A police dog may be only used with a muzzle. In 
the event that the nature and intensity of an attack, or the need to overcome resistance so 
require, a police dog may be used without a muzzle.  
 
A police officer is authorised to threaten with a gun and to fire warning shots into the air in 
order to, for example, prevent enforced crossing of the state border. Prior to use of a gun, a 
police officer is obliged to challenge the person against whom an intervention is to be taken 
to abandon the illegal behaviour with a warning that the gun will be used. Prior to firing a 
gun, he is obliged to shoot into the air as a warning. The warning and the request for 
voluntary compliance may be omitted only in situations when he himself is attacked or the 
life or health of another person is in danger or when intervention cannot be delayed.  

                                                             
69  BBAP reply to HRL request for information dated 12.8.2014 No. KM-TO2-2014/002235. 

70  BBAP reply to HRL request for information dated 12.8.2014 No. KM-TO2-2014/002235. 
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Criminal sanctions  
 
An irregular stay in itself does not amount to a criminal offence in the Slovak Republic. 
However, if a TCN does not observe the decision on AE and remains irregularly despite a 
valid decision on AE and a ban on entry, or if he re-enters the territory of the Slovak Republic 
within the determined ban on re-entry, he may be held responsible for obstructing an official 
decision. Section 348 par.1 of the Penal Code defines an obstruction of an official decision as 
a criminal offence. It stipulates that anyone who obstructs or significantly prevents the 
execution of the decision of the court or another body of the public administration is to be 
punished by up to 2 years’ imprisonment. Section 348 par.1 further elaborates on the 
various ways in which this particular crime may be committed and letter c) refers specifically 
to the immigration situation. If a person stays within the territory of the Slovak Republic 
without authorisation and without serious reason despite the fact that a punishment of 
expulsion had been imposed on him or his stay on the territory of the Slovak Republic has 
been prohibited.  
 
Even though, from the reading of the text of the Section of the Penal Code referred to 
above, it appears that a sentence of imprisonment is unavoidable, in practice the criminal 
courts prefer to impose and enforce the sentence on expulsion. The criminal prosecution in 
the preparatory phase when a case is investigated by the police and prepared for judicial 
indictment by the prosecution is usually performed in a super-quick procedure within a few 
hours. Then, if a court is of the opinion that the facts of the case have been sufficiently 
established, it may issue a judgment in the form of a criminal order.71 This judgment may be 
appealed within eight days; often foreigners do not appeal or opt to waive their right of 
appeal, which leads to immediate enforcement of the sentence on their expulsion to 
Ukraine.  
 
The criminal law itself does not prevent a situation which would be contrary to the 
interpretation in the El Dridi case in the judgment of the European Court of Justice, EU no. C-
61/11. In this case, the Court of Justice stated that the MS’s legislation cannot provide for a 
sentence of imprisonment to be imposed on an illegally staying TCN on the sole grounds that 
he remains, without valid grounds, on the territory contrary to an order to leave that 
territory within a given period. In particular, States may not apply rules, even in criminal law, 
which are liable to jeopardise the achievement of the objectives pursued by the RD and, 
thereby, render it ineffective. 
 The Member States may not, in order to remedy the failure of coercive measures adopted 
in order to carry out forced removal pursuant to Article 8(4) of RD, provide for a sentence of 
imprisonment on the sole grounds that a TCN continues to stay illegally on the territory of a 
Member State after an order to leave the national territory was served on him and the 
period granted in that order has expired; rather, they must pursue their efforts to enforce 
the return decision, which continues to produce its effects. 
 
 

                                                             
71  Section 353 part.1 of Criminal Procedures Code No. 301/2005 Coll. 
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Further, in the case of Achughbabian No. C-329/11, the European Court of Justice concluded 
that the RD must be interpreted as  precluding legislation laying down criminal penalties for 
illegal stays, insofar as that legislation permits the imprisonment of a TCN who, though 
staying illegally in the territory and not being willing to leave that territory voluntarily, has 
not been subject to the coercive measures referred to in Article 8 of RD and, being held in 
detention with a view to the preparation and implementation of his removal, has not yet 
reached the end of the maximum term of that detention. On the other hand, MS were free 
to apply the imprisonment of a TCN on whom the return procedure established by the said 
directive has been applied and who is illegally staying in that territory with no justified 
ground for non-return. 
 
In effect, Slovak legislation provides for the imposition of a sentence of imprisonment on a 
TCN who did not observe the valid decision on AE and does not differentiate between those 
against whom return procedures in accordance with the RD were and those against whom 
they were not applied. The criminal court is the determinative institution which ensures that 
the legislation is applied in the manner conclusive with the objective of the RD and 
interpretation of the European Court of Justice. Also, the definition of the criminal offence of 
the obstruction of an official decision in the Penal Code provides for an exemption from 
committing this criminal offence for those who had serious reasons to do so and also if 
persons who enter the country irregularly and breach the valid decision on AE should not be 
exempted from liability for such acts in accordance with Article 31 of the 1951 Refugee 
Convention, provided that they enter with the intention to seek international protection in 
the Slovak Republic. 
 
 

2.5. Return and removal of children 

 
The administrative expulsion of children younger than 18 years of age is prohibited by law in 
the provision of Section 87 par.4 let. (b) of the ASF. This prohibition does not apply if 
expulsion is actually in the best interests of a child. If a child of a minor age is found on the 
territory of the Slovak Republic, the police officer shall inform the nearest office for the 
social-legal care of children – the local office of labour, social affairs and the family. This 
notification obligation shall serve the purpose of handing over a minor out of the hands of 
the police into the charge of the body responsible and trained for the care of children. All 
actions by all public authorities shall be governed by the principle of the best interest of the 
child, which is a general principle applicable in accordance with the Act on Family72 and Act 
on Social and Legal Care of Children. On the other hand, the ASF does not explicitly provide 
for the application of this principle in its provisions.  
In effect, there is not much experience with the return and removal of children, because 
most unaccompanied children disappear from the territory of the Slovak Republic before a 
return procedure is performed. In the case of children who are accompanied by their family 
members, it is generally considered in the best interest of the children to follow the fate of 
their parents in order to preserve family unity. On the other hand, the police authorities are 

                                                             
72  Act No. 36/2005 Coll. on Family. 
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somewhat reluctant to provide more advantageous treatment to adult family members just 
because of their children. 
Although unaccompanied children do not get detained in the Slovak Republic, in 
situations when their age is disputed, the methods of the age assessment do not 
respect international standards and adult age is presumed unless proven otherwise. 
In situations when the authorities and a foreigner are in dispute over the issue of a minor’s 
age, advice can be found in the publication of HRL about age assessment published in 
2013.73   
 

2.6. Entry bans 

 
The decision on AE may also contain a sentence imposing a ban on entry into the territory of 
the Slovak Republic or to the territories of all MS. If the police authority does not determine 
the time period for voluntary departure, it will always determine the time period for the ban 
on entry.74  A ban on entry shall be a mandatory part of the decision on AE if a TCN was 
unable to comply with his obligation to depart voluntarily as determined in the decision on 
AE, unless a previous decision on AE already contained the determination of a ban on 
entry.75  
 
A TCN is obliged to travel out of the country on the final day of his authorised residence76 or 
within 30 days from the date when his application for any form of residence in Slovakia has 
been rejected with final validity. If a police authority learns that a TCN has not departed 
within this time limit, the imposition of a ban on entry is up to the discretion of the police 
authority and, if imposed, shall be for the duration of one year. 
 
The ASF makes it specifically relevant if a TCN had already received more than one decision 
on AE or if he entered the territory of Slovak Republic during the validity of the ban on entry. 
In this case, the decision on AE will also mandatorily contain a sentence on ban on entry and, 
in this specific case, with validity for all MS.77 
 
For the remainder of the situations, the ASF regulated the ban on entry as an optional part 
of the AE decision. A special situation pertains when a decision on AE is associated with an 
application for AVR. In this case, the decision on AE determines the time limit for the 
implementation of AVR, but it does not contain the ban on entry.78  
 
The decision on imposing the ban on entry in an individual case is up to the respective police 
authority in charge of taking the decision on AE. The legal regulation provides only a basic 

                                                             
73  Human Rights League, Katarína Fajnorová, Zuzana Števulová, Peter Guráň: Child or adult? Protection 
of rights of foreigners in procedures on age determination and in detention procedures. March 2013.  
74 Section 77 par.1 ASF. 
75   Section 82 par.6 ASF. 
76 Section 82 par.2 let. n) ASF with reference to Section 111 par. 1 let.(p) of ASF. 
77 Section 82 par.4 and 5 ASF. 
78  Section 82 par.9 of ASF. 
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framework for the application of the ban on entry with which the police authority shall 
comply while imposing ban on entry.  
 
The ban on entry may be imposed with a duration of between 1 and 5 years.79 The law 
provides for a specific regulation on the minimum and maximum time limits based on the 
different actions of the TCN for which the ban on entry is applied.80 
 
A 10 year ban on entry may only be imposed in a situation where a TCN is administratively 
expelled because he presents a serious threat to the security of the state and to public 
order.  
 
The law provides for the possibility to impose a ban on entry with a duration shorter than 
that suggested by the legal framework.81 In accordance with Section 83 par.4 of the ASF, 
when deciding on the AE of vulnerable persons or TCNs who already have residence in 
Slovakia, the police shall consider whether the consequences of the ban on entry would not 
be disproportional to private and family life, length of stay in Slovakia, health state, age and 
connection with the country of origin.82  
 
If there are more reasons for the decision on AE and the police decided to impose the ban 
on entry, it shall use the provision corresponding to the reason for AE which regulates the 
ban on entry in the strictest manner. 
 
The decision on the ban on entry which is a part of the decision on AE or as a separate 
decision on the ban on entry is governed by the general rules of the Administrative 
Procedural Code. The ASF refers to a subsidiary application of APC in procedures, unless the 
ASF explicitly excludes the application of APC. Regulation of the ban on entry in ASF does not 
exclude the application of the APC, hence the decision on the application of a ban on entry 
must be individual, taking into account all the individual circumstances of the case. The APC 
further requires that the decision should be based on the duly established facts of the case 
and it should be reasoned.83 The reasoning of the decision must offer a detailed evaluation 
of all the evidence gathered, the argumentation which accompanied the evaluation of the 
evidence, the established facts of the case and their legal qualification.84 Where the 
discretion of the police authority is applied, the police shall not transgress the legal 

                                                             
79  Section 82 par.3 ASF. 
80  For example, if the reasons for AE were irregular crossing of the border, intentional avoidance of the 
border control, irregular stay, presenting a threat to the security of the state, public order or to public health, 
concluding a marriage of convenience, the fact that his visa has been cancelled or revoked, the fact that he had 
submitted false, incomplete or misleading information in procedures according to ASF, the ban on entry may 
be one to five years at the discretion of the police authority. 
 The police authority may impose a ban on entry for three to five years, if a TCN presents himself with a 
false or forged document or the document of someone else at the border control. 
81  Section 83 par.4 ASF. 
82   Section 83 par.4 ASF. 

83   Section 46 of APC. 
84   Section 47 par.3 APC. 
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framework and the criteria provided for by the law, international instruments for the 
protection of human rights and the relevant jurisprudence.85 
 
In accordance with Section 82 par. 10 of ASF, the time period for the ban on entry starts 
running on the date of enforcement of the decision on AE, the date of departure within the 
AVR programme, or on the date when the period for voluntary departure determined in the 
decision on AE expired. If the police authority learns that a person has not travelled out of 
the territory of the SR within the time period granted for his voluntary return, the period of 
the ban on entry starts running again from the date of enforcement of the expulsion.86 The 
time period for the ban on entry concludes by expiration of the date which is identical with 
the date which determined the beginning of the time period. If there is no such date in the 
month, the time period expires on the final day of the month.87 
If a TCN who was administratively expelled can show that he departed from Slovakia within 
the time period determined in the decision on AE or if he departed within the programme of 
AVR, the ASF states that the MOI may revoke the ban on entry.88 Even though the 
competence to impose the ban on entry is fully within the competence of the police unit 
performing the procedure on AE, the competence to abolish the decision is functionally 
centralised in the Bureau of the Border and Alien Police of the PPF under the MOI. 
 
The MOI may permit the entry of a TCN, despite a ban on entry imposed on him in the 
decision on AE or in the separate decision on ban on entry, if the purpose of his planned stay 
is for humanitarian reasons, for example, the death of a close person or a visit to such a 
person who is seriously sick, or if his stay in Slovakia is in the interest of the SR and the 
matter cannot be settled abroad.89 This provision would apply in situations when a TCN on 
whom a ban on entry applies seeks an entry visa for humanitarian grounds. 
 
 
Legislation is relatively scarce when it comes to revoking the ban on entry and does not 
regulate the possibility of a suspension of the ban on entry. Its regulation is limited to the 
provision of Section 86 of the ASF and it does not even provide the criteria for decision-
making. Nevertheless, it states that, when deciding on a revocation of the ban on entry or on 
permitting entry to Slovakia, the police do not apply the general rules of the Administrative 
Procedure Code.90 The legal consequence of excluding the application of the Administrative 
Procedure Code is that the police do not issue a regular decision in the event that it refuses 
to revoke the ban on entry or refuses to allow entry. These decisions are wholly at the 
discretion of the police authority and may not be reviewed by an appeal body or court.  
 
The possibility of permitting the entry of a TCN whose entry to Slovakia had already been 
banned, for exceptional reasons, is to be understood as a prerogative of the state, rather 
than the right of a TCN. However, as the decision on revocation of the ban on entry may 
affect the rights and duties of an individual, the general principle on issuing a proper 

                                                             
85   Judgment of the Supreme Court 9sža11/2010 dated 29 September 2010. 
86   Section 82 par.11 ASF. 
87   Section 82 par.12 ASF. 
88   Section 86 par.1 ASF. 
89  Section 86 par.2 ASF. 
90    Section 86 par.3 ASF. 



 

 41 

decision in such a procedure is to be followed. Hence, we recommend changing the 
legislation and providing for a normal administrative procedure on revocation of the ban on 
entry.   
 
The Slovak Republic transposed Article 11 of the RD correctly, wherein it extended the 
reasons for the mandatory imposition of a ban on entry to situations of repeated decisions 
in AE and of arrival onto the territory of Slovakia in breach of a still valid ban on entry. On 
the other hand, the arrival onto the territory in breach of a still valid ban on entry would be 
regarded as the criminal offence of obstruction of an official decision91 (on AE and ban on 
entry), and a foreigner would be liable to criminal prosecution with the possibility of the 
imposition of punishment of expulsion.  
 
Article 11 par. 3 second sentence of the RD refers to victims of human trafficking who are to 
be exempted from the imposition of the ban on entry. According to the government, its 
transposition has been ensured by the regulation in Section 58 par. 2 let. c) of the ASF. A 
TCN who was a victim of human trafficking, and is older than 18 years of age shall be granted 
tolerated residence, while the first 90 days are granted to him as a contemplation period 
while his stay is considered, for this purpose, as tolerated residence. With regard to Article 
11 par.4 of the RD, the Slovak Republic maintains that it does observe Article 25 of the 
Convention which implements the Schengen Agreement.  
 

2.7. Procedural safeguards pending return 

2.7.1. Access to information 

 
The return order, entry ban and detention are imposed in the form of an individual decision 
– decision on AE, decision on ban on entry and decision on detention. Only the decisions 
revoking or permitting the withdrawal of a ban on entry are not taken in the form of an 
individual regular decision reviewable by an appeal body or court.  
 
The individual administrative decisions are governed by the requirements of the general 
administrative procedures and must mandatorily contain a sentence with reference to the 
specific legal provision applied, the reasoning with a description of the facts of the case, an 
evaluation of the evidence and their evaluation, the arguments leading to the final legal 
qualification of the situation. The last, but not least, mandatory part of an individual decision 
is information on a possible appeal.  
 
Decisions must be in a written form and are processed in the Slovak language. In general, no 
translation in writing of an individual decision is provided. However, upon the request of a 
foreigner, the police authority is obliged to provide a written translation of the reason for 
AE, the reason for imposition of the ban on entry, of the obligation to depart from the SR, of 
the time period of the ban on entry and information on the possibility to appeal in a 
language understood by the foreigner or in a language which the foreigner can reasonably 
be expected to understand.92 The law does not specifically require the provision of 
                                                             
91  Criminal Code. 
92  Section 77 par.3 of ASF. 
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information on the legal consequences of non-compliance with the decision on AE or on the 
consequence of arriving in Slovakia despite a valid entry ban. 
 
In the event of a decision on detention, the detaining police department is obliged to inform 
the detained foreigner in a language which he understands on the grounds for his detention, 
on the possibility to appeal the decision on detention, on the right to contact the embassy of 
his country of citizenship, to contact a lawyer and close person and inform them of his 
detention and whereabouts. The law does not specifically require the provision of written 
information in a language other than Slovak.  
 
No decision is taken on forced return, except for detention as a measure for the purpose of 
enforcement of a decision on AE, forced return implemented by direct application of law. No 
special information obligation is associated with the initiation of steps leading to 
enforcement of the decision on AE.  
 
 
 

2.7.2. Effective remedy 

 
The right to an effective remedy is an inherent part of the right to a fair trial. Although the 
ECHR grants the right to effective remedy in its Article 13 only in connection with the rights 
and freedoms protected in the ECHR, the EU Charter of Fundamental Rights enlarged this 
scope and under Article 47 grants the right to effective remedy to everyone whose rights 
and freedoms guaranteed by the law of Union are violated. The right to effective remedy is 
also an inherent part of the Slovak Constitution, which provides for the right to a fair trial to 
everyone.  
 
Accordingly, foreigners in Slovakia against whom the decision on expulsion has been issued 
are entitled to effective remedy under the Slovak Constitution, the ECHR and the European 
Charter of Fundamental Rights.  
 
The procedure on appeals against the decision on expulsion, or the decision on entry ban if 
issued separately, is governed by the general rules applicable in administrative procedures. 
Since the ASF contains no special regulation, the Administrative Procedures Code applies. In 
accordance with the Administrative Procedures Code, the appeal shall be reviewed by the 
police authority with the higher hierarchy. In the context of Article 13 (1) of the RD, it is an 
administrative body; as a superior body it does enjoy some elements of independence, but it 
cannot be concluded that it is impartial in its decision-making. If the decision of the appellate 
body is a confirmation of the decision on AE, the decision becomes valid and final. Valid 
decisions can be challenged before the court with a request for their judicial review.93 Such a 
procedure does not postpone enforcement of the return decision; however, the court may 
award a suspensory effect of an appeal.  
 

                                                             
93  Civil Judicial  Order in its 5th part. 



 

 43 

In accordance with Section 55 of the Administrative Procedures Code, the appeal does have 
a suspensory effect. In general, therefore, if an appeal against the decision on AE is 
submitted, the police cannot enforce the decision until the decision of an appellate body.  
 
However, Section 55 par.2 of the Administrative Procedures Code, authorises the public 
authority to exclude the suspensory effect of an appeal, although only in exceptional 
situations. These exceptional situations are defined by the requirements of urgent public 
interest or if there is a fear that, due to postponement in enforcement of the decision, a 
party to the procedure or someone else would suffer irreparable harm. The urgency of the 
public interest is to be reasoned in the decision on exclusion of the suspensory effect of an 
appeal. Although the decision on the exclusion of the suspensory effect can have serious 
consequences, the law excludes the possibility to appeal it, which provides a further 
restriction in accessing effective remedy.   
 
The suspensory effect of an appeal is expressed via the fact that, before the appellate body 
decides on the appeal, enforcement of the decision on AE is postponed or suspended. If the 
suspensory effect is excluded, the decision becomes enforceable immediately after the 
delivery of the decision and the person may face immediate expulsion, regardless of the 
time of validity of the return decision. 
 
The RD in its Article 13 (1) of the RD requires  
an effective remedy to appeal against or seek a review of decisions related to return. In order 
to make it effective, the appeal authority shall have the power to temporarily suspend the 
enforcement of the contested decision, unless already provided for by the national 
legislation. In such a situation, the effect of the suspension is to postpone removal, in 
accordance with Article 9 of RD. Therefore, the RD does not explicitly oblige the MS to 
provide for a remedy with suspensory effect where an appeal is lodged against a return 
decision.  
 
However, in accordance with the interpretation of the EU Court of Justice in the case of 
Abdida C-562/13, the objective of the RD and respect for fundamental rights, in particular 
the requirements arising from Articles 1, 2, 3, 4, 19(2) and 47 of the Charter of Fundamental 
Rights of the EU, require that the person concerned should have access to a remedy 
automatically suspending enforcement of a removal order. The purpose of Article 13 of the 
RD may be clearly inferred from the guiding principle set out by the EU legislature in Article 1 
of the RD, which seeks to guarantee, in accordance with the fundamental rights of the 
persons concerned, the effective protection of their interests, in particular repatriation 
under humane and dignified conditions. The purpose of that provision may, therefore, be 
understood only in accordance with and in a manner consistent with the rights enshrined in 
Articles 1 to 4 of the Charter, which guarantee respect for human dignity as well as the right 
to life and the right to the integrity of the person, and prohibit inhumane or degrading 
treatment. It must also be interpreted in accordance with the principle of non-refoulement 
enshrined in Article 19(2) of the Charter. Finally, it must ensure respect for the principles of 
equality and non-discrimination as established in Articles 20 and 21 of the Charter and 
guarantee the right to an effective judicial remedy provided for in Article 47 of the Charter. 
Those references are necessarily included in the references to fundamental rights in Article 1 
of the RD. 
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The Member State is required to respect the principle of non-refoulement in accordance 
with its obligations under Article 5 of the RD and Article 19(2) of the Charter. Compliance 
with such a requirement means that enforcement of the return decision should be 
automatically suspended for such a time as the competent national authority examines the 
legality of that decision and the objections raised by the person concerned, with regard to 
the existence of the risk of treatment proscribed by Article 4 of the Charter. 
In addition, the ECtHR has held that the right to an effective remedy enshrined in Article 13 
of the ECHR requires that the foreign national in respect of whom a deportation order has 
been made should have access to a remedy with automatic suspensory effect where such a 
person submits an ‘arguable complaint’ to the effect that his removal would expose him to a 
risk of inhumane or degrading treatment contrary to Article 3 of the ECHR. 94 The ECtHR 
considers that, in such a situation, the enforcement of a removal order the lawfulness of 
which is contested is liable to lead to irreversible harm, which must be prevented by 
suspending enforcement of the order.  
 
In a situation where enforcement of the return decision may expose the person concerned 
to the risk of inhumane or degrading treatment contrary to Article 4 of the Charter, the 
remedy referred to in Article 13(1) of that directive and enshrined in Article 47 of the 
Charter must, if it is to be effective, have an automatic suspensory effect. 
 
In the Slovak Republic, we have, however, monitored that the police tend to use the 
measure allowing for exclusion of the suspensory effect regularly in several specific 
situations – 1.) In the procedure at the border, when a person is being returned to Ukraine 
based on a readmission agreement and a decision on AE is issued against such a person; 2.) 
in the event that the police want to detain a person under an expulsion procedure for the 
purpose of enforcement of the decision on AE and 3) in the procedure on AE if a person is 
being expelled from the territory of Slovakia and the authorities have a certain interest in his 
speedy removal from the territory (such as a situation when a person is considered to pose a 
threat to national security). In other procedures on administrative expulsion, the suspensory 
effect is usually not excluded.  
 
 
In border procedures, the suspension of the suspensory effect means that a person can be 
returned to the territory of Ukraine within a few hours and has no real and effective 
possibility to access a lawyer while on the territory of Slovakia. As the legal period for appeal 
is 15 days only, it might not be possible for such an individual to seek legal aid from abroad 
(especially if the return to Ukraine is followed by detention). The right to free legal aid in the 

                                                             
94  M.S.S. v. Belgium and Greece, No 30696/09, paragraphs 286 to 293, 2011, I.M. v. France, 
No 9152/09, paragraphs 127 to 135, 2 February 2012, and De Souza Ribeiro v. France, No 
22689/07, paragraphs 77 to 83, 2012.  



 

 45 

procedure on expulsion is guaranteed by Slovak law95 and legal aid should be provided by 
the Legal Aid Centre in the procedure on appeal against the decision on expulsion. However, 
as described above, an individual who is being returned at the border has no real access to 
legal aid. This practice has been highlighted and condemned by the Office of the 
Ombudsperson of Slovakia also.96 
 
If the decision on AE has been issued and is to be enforced taking advantage of the 
continuing presence of a TCN in the detention centre, the suspensory effect of an appeal 
against the decision on AE has also been excluded. Exceptional public interest is to be 
understood as the need to arrange for supplementary travel documents. 
 
Although the interest of the authorities in a speedy return procedure might be 
understandable at first sight, it must be highlighted that such a practice seriously 
undermines the protection of human rights, the notion of effective remedy and prevents 
access to justice. Such a practice violates the Slovak Constitution, the EU Charter as well as 
the ECHR and is contrary to Article 13 of the Returns Directive, all of which grant the right to 
effective remedy to individuals. This is more serious in situations in which other basic rights 
and fundamental freedoms are at stake, such as protection against torture, the right to life, 
the protection of family and private life. The consequences of such a practice might be very 
serious to the lives and well-being of individuals, might be irreversible and may lead to 
further infringements of the basic human rights and fundamental freedoms guaranteed by 
Slovakia to everyone.   
 
We have monitored another worrying trend which restricts the access to remedy to 
foreigners in expulsion and detention procedures. In some police departments, TCNs have a 
tendency to waive their right of appeal immediately after they receive the decision in 
writing. This practice concerns the right to appeal the decision on AE as well as the right to 
appeal the decision on detention. The HRL identifies it as a practice, because the expression 
of the will of a foreigner to waive his right to appeal is delivered in writing in the Slovak 
language in the form prescribed as a blank form by the police to be used for this occasion. 
This practice does appear to occur in some specific police departments more than in others 
and leads to rendering the appeal (even if lodged later) ineffective and therefore prevents 
the TCN from seeking a review of the first-instance decision (on expulsion and on detention) 
issued against him.  
 

                                                             
95  Section 24c of Act No. 327/2005 Coll. on the provision of free-of-charge legal aid to persons in 
material need. “An individual person has a right to the provision of legal aid in the procedure on AE by the 
lawyer at the Centre of Legal Aid or by an appointed attorney, if (a) he is a TCN, (b) requested the provision of 
legal aid, (c) he has no other lawyer appointed to represent him in the procedure on AE, (d) he is in material 
need and (e) the police issued a decision on detention of a person.” The examination of material need is 
applicable only to those TCNs who have had a residence permit prior to issuance of the decision on AE. Legal 
aid is available from issuance of the decision on AE including court procedure and procedure in front of the 
Constitutional Court if needed. It also concerns legal aid in cases of detention. On the other hand, the Centre 
for Legal Aid, which is under the Ministry of Justice of the SR, may withdraw the application of a remedy if a 
person has been expelled from the territory of the Slovak Republic. 
96  The report of the ombudsperson on the access to legal aid for third country nationals who are 
detained, Bratislava, June 2013, pg. 15, available at www.vop.gov.sk.   
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In our view, the practices of authorities directed towards rendering an appeal ineffective 
even before a foreigner gets a chance to use it should be condemned and explicitly 
forbidden by the law.  
 

2.8. Detention and alternatives to detention97 
    

2.8.1. Grounds for detention 

 
The ASF regulates the grounds for immigration detention in its Section 88. In accordance 
with this provision, a police officer is authorised to detain a TCN with a view to ensuring his 
departure from Slovakia in the returns procedure until his final removal from the territory of 
the Slovak Republic. Different grounds in this provision enable the detention of a TCN in all 
phases of the returns process, starting from detention during preparation for return - in the 
procedure on AE prior to the decision on AE being reached98, preparation of transfer in 
accordance with Dublin III. Regulation99, including preparation and execution of removal 
from the territory of the Slovak Republic - enforcement of the decision on AE100, 
enforcement of the judicial punishment of expulsion,101 enforcement of transfer in 
accordance with Dublin III. Regulation102, execution of return by means of readmission in 
accordance with the readmission agreement103. 

 
The detention of a TCN in the procedure on AE is legitimate only to prevent his absconding 
during the procedure or to enforce his cooperation in a situation where he avoided or 
obstructed his AE. In effect, detention is taken as a measure ensuring the physical presence 
and cooperation of a TCN during the procedure on AE in order to successfully arrive at a 
decision on AE. Detention on this ground is conditioned by law by one of two additional 
requirements: either the police authority shows there is the risk of a TCN absconding or a 
TCN has avoided or obstructed the process of preparation of enforcement of his 
administrative expulsion.104 The risk of a TCN absconding is defined under Section 88 par.2 
of ASF and its definition is further analysed below. 
 
Detention during decision-making process on expulsion 
 

                                                             
97  See also Council of Europe “Twenty guidelines on forced return”, Chapter III “Detention pending 
removal”. 
98  Section 88 par.1 let. a) ASF. 
99  Section 88 par.1 let. c) ASF. 
100  Section 88 par.1 let. b) ASF. 
101  Section 88 par.1 let. b) ASF. 
102  Section 88 par.1 let. c) ASF. 
103  Section 88 par. 1 let. d) ASF. 
104  Section 88 par.1 let. a) points 1. and 2. ASF. 
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It is important to highlight that detention in the procedure of AE is strictly limited by the law. 
The police authority cannot hold a foreigner in detention in a lengthy procedure on AE 
without arriving at a decision on AE. This would entail disproportionate uncertainty for a TCN 
since only from the decision on AE is it clear to which country he is to be expelled and 
whether all the circumstances of his case were taken into account. If he disagrees with his 
AE, he may challenge the decision on AE. Pursuant to Section 88 par.11 ASF, the police are 
obliged to issue a decision on AE in the case of a TCN detained in accordance with Section 88 
par. 1 let. a) ASF within 48 hours from the moment of restriction of his freedom. If it does 
not issue the decision on AE within this time limit, the TCN has to be released from 
detention. On the other hand, to balance this provision, it is also stipulated that this 
provision would not apply in the event that the procedure on AE was interrupted due to an 
application for asylum in accordance with Section 77 par.4 ASF or due to a request for 
information from another MS based on Section83 par.7 ASF. 
 
Detention for purpose of removal 
 
The provision of Section 88 par.1 let. b) of the ASF further enables the detention of a TCN 
with a view to his removal from Slovakia based on a decision on AE or based on a judicial 
decision in a criminal procedure which sentenced him to expulsion. The only requirement for 
the application of this provision is an enforceable decision on AE or on punishment of 
expulsion. Under these grounds for detention, there are no specific legal requirements 
related to the risk of absconding or the risk of avoidance or obstruction of expulsion.   
 
Article 15 (1) of the RD states that the MS may only keep in detention a TCN who is subject 
to the returns procedure in order to prepare his return or implement his removal process, in 
particular when: (a) there is a risk of absconding or (b) the third-country national concerned 
avoids or hampers the preparation of return or the removal process.  
 
When construing detention for the purpose of enforcement of AE, the MOI decided not to 
regulate any criteria for the use of detention for the purpose of enforcement of AE. In the 
legislative process, the HRL has several times requested the MOI to insert conditions under 
let. a) and b) of Article 15 par.1 of the RD as requirements for the use of detention under 
Section 88 par.1 let. b) ASF, but without success. The MOI is of the opinion that the 
conditions under let. a) and b) of Article 15 par.1 of the RD are only examples of situations 
when detention may be ordered. If formulated as examples, there is no obligation on the 
part of the MS to specifically list them in the legislation in order to fully transpose the 
provision of Article 15 par.1 of RD. 
 
Following analysis of related provisions of the law, however, we have to conclude that it 
would be beneficial if the legal regulation at least provided the police with some criteria to 
assist in determining whether to enforce detention. The legislation enumerates situations in 
which mandatory enforcement of the AE decision is required. Detention is understood as 
one of the measures which the police authority may use for the purpose of enforcement of 
the decision on AE. It does not, however, provide the criteria which would instruct and guide 
the police authority in its broad discretion over the need to use detention for the purpose of 
enforcing expulsion.  
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In addition, the lack of any regulation of the criteria for detention for the purposes of 
removal renders the preference of voluntary departure more difficult because, as concluded 
above, the police will grant the possibility of voluntary departure to a TCN if it is established 
that there are no reasons for his detention in accordance with Section 88 ASF105.  
Detention for purposes of removal is applicable if a decision on AE was issued and at the 
same time there is the need for the police authority to enforce it.106 Ultimately, it is wholly 
at the discretion of the police authority whether to grant the possibility of voluntary 
departure or to enforce the decision and order detention. The legal regulation does not 
contain an adequate structure limiting this authorisation of the police authority to order 
detention with legitimate grounds, such as the need to prevent absconding or the avoidance 
or obstruction of enforcement of expulsion. 
 
Detention for purpose of Dublin transfer 
 
Detention in accordance with letter c) of Section 88 par.1 ASF is based on Article 28 par.2 of 
the Dublin III. Regulation, which states that the MS may detain a TCN in order to secure 
transfer procedures if there is significant risk of absconding. Section 88 par.1 let. c) of the 
ASF copies this provision stating that detention is possible for the purpose of securing 
preparation of the transfer or for the purpose of enforcing the transfer, due to a significant 
risk of absconding.  
 
Interpretation of the “transfer procedures”, used by the Dublin III. Regulation in terms of the 
application in practice in Slovakia, enables detention for this purpose even before a decision 
on return107 was taken. In practice, the detention of TCNs facing Dublin returns to another 
MS is actually possible quite early after their apprehension on the territory of the Slovak 
Republic as soon as it is established that the transfer to another MS in accordance with the 
Dublin III. Regulation would be applicable. On the basis of the Dublin III. Regulation, 
detention during transfer procedures cannot be longer than 3 months in total until the 
execution of the transfer from the territory of the SR. This time limit can be derived based on 
the limits of detention as regulated by the Dublin III. Regulation. 
 
An additional criterion which makes detention on these grounds legitimate is the 
requirement of the significant risk of absconding. There is no special explanation in the 
legislation as to when the risk of absconding becomes significant, which is a requirement 
under Section 88 par.1 let. c) of the ASF, detention for the purposes of Dublin transfer. An 
indication is offered by the EMN study on Detention and Alternatives to Detention,108 which 
states that, if a TCN already has a record in EURODAC this means that he had already 
absconded from another MS, which is to be understood as evidence of a significant risk of 
further absconding. This information has been collated by the authors of the study in an 
interview with BBAP, but it is a reflection of the administrative application in practice; it does 
not have an explicit basis in law. 
 

                                                             
105  Section 83 par.2 let.b) ASF. 
106  Section 84 par.1 ASF. 
107  Section 46a of Act NO.480/2002 Coll. on Asylum. 
108  EMN European Migration Network: Andrea Frkáňová, Katarína Kubovičová: Detention and 
Alternatives to Detention in the Context of Migration Policy in the Slovak Republic, April 2014, pg.29. 
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Detention for purpose of readmission 
 
This ground for detention is related to the preparation of return and enforcement of return 
by means of the implementation of readmission agreements. Based on readmission 
agreements, among other duties, the other contractual country is obliged to receive back a 
TCN who has irregularly crossed an external border to Slovakia from its territory.  
 
According to the report of the European Migration Network on Detention and Alternatives 
to Detention in the context of Slovak Migration policy109, the submission of the readmission 
request is considered to be a sufficient indication for detention for the purpose of the 
implementation of readmission agreements. The biggest advantage of the application of 
readmission is the informal and speedy enforcement.  
On the other hand, a return based on a readmission agreement is to be understood merely 
as one of the possible ways for the enforcement of removal. The readmission agreement 
only regulates relations between countries and simplifies the procedures under which 
countries return and receive back their own or other countries’ nationals. When it comes to 
the rights and interests of an individual, the return based on readmission is to be understood 
in the general context of the returns process – the procedure on AE. Therefore, as stipulated 
in Article 6 par.1 of the RD, in order to terminate the stay of an irregularly staying TCN on the 
territory of the SR, an individual decision on AE must be made. It is, therefore, questionable 
whether Section 88 par.1 let. d) of ASF actually regulates a separate ground for detention or 
whether it should be sufficient to apply it under enforcement of the decision on AE in 
accordance with Section 88 par.1 let. b) of ASF.  
 
 
Risk of absconding 
 
The risk of a TCN absconding is defined under Section 88 par.2 of ASF as stating that, when 
based on reasonable grounds or direct threat, it can be assumed that a TCN will abscond or 
will hide, especially if his identity cannot be established immediately, he has not been 
granted residence in accordance with ASF or if a ban on entry may be imposed on him with a 
duration of more than three years.  
 
The RD in article 3 (7) defines the risk of absconding as the existence of reasons in an 
individual case which are based on objective criteria defined by law to believe that a third-
country national who is the subject of return procedures may abscond. For the purpose of 
transposition of the RD, it is therefore important to conclude that the RD requires that the 
national law define the objective criteria which would justify the belief that a TCN may 
abscond. Section 88 par.2 of the ASF offers objective criteria such as “reasonable grounds” 
and “direct threat”.  
 
The Slovak legal definition of the term further offers examples of situations which should 
always trigger closer examination of the existence of reasonable grounds for the risk of 
absconding. The mere existence of one of these situations in itself does not automatically 
allow for a conclusion on the risk of absconding. The situations listed in Section 88 par. 2 of 

                                                             
109  EMN European Migration Network: Andrea Frkáňová, Katarína Kubovičová: Detention and 
Alternatives to Detention in the Context of Migration Policy in the Slovak Republic, April 2014, pg.29. 
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the ASF are as follows: if it was not possible to immediately establish the identity of a TCN; if 
a TCN has no legal residence in the territory of the Slovak Republic; and if there is a 
possibility in this case of the imposition of a ban on entry longer than 3 years in duration.  
 
First of all, these situations are just examples selected by the legislator in order to provide 
some criteria to take into consideration when making a conclusion on the risk of absconding. 
Secondly, the selection of these criteria does not appear to be reasonable. There are 
numerous other situations which would better assist the authorities in reaching a conclusion 
on the existence of the risk of absconding than those listed in Section 88 let.2 ASF. These 
could, for example, be criteria related to the prior behaviour of a TCN, such as previous 
absconding, breach of obligation of voluntary departure, lack of cooperation with the 
authorities. By contrast, the situations listed are so typical of the situation of irregular 
migration that they would be applicable to the vast majority of TCNs subject to return 
procedures. On the other hand, if the facts in an individual case do not include any of these 
situations but,  on the other hand, the identity of a TCN was established, a TCN enjoys legal 
residence in Slovakia and there is no risk of a ban on entry, the authorities would regard it as 
positive evidence supporting the conclusion that there is no risk of absconding in an 
individual case.  
 
In the case of Mahdi C-146/14, the European Court of Justice concluded that the initial six-
month period of detention could not be extended solely because the TCN concerned had no 
identity documents. Under Section 88 par. 2 of the ASF, the lack of identity documentation 
may trigger a consideration of the existence of the risk of absconding; however, only at the 
initial stage may it suffice due to the impossibility of establishing one´s identity immediately.  
 
 
According to the official reply of the BBAP110 , the assessment of risk of absconding is 
carried out by the police in accordance with the provision of Section 88 par.2 of ASF in every 
case individually, based on all the available information, circumstances and context related 
to the case. This includes, for example, information from other EU MS stating that the TNC 
was avoiding implementation of the Dublin transfer to the territory of the SR and 
absconded.  
 
The EMN Report on Detention and Alternatives to Detention elaborates on further indicators 
leading to a conclusion on the risk of absconding which the law does not mention explicitly 
but which may be derived from practice.111 The EMN study offers the following indicators of 
the risk of absconding, which were gathered in the interview with BBAP: the TCN has 
absconded previously or attempted to abscond from a detention centre; TCN declares his 
refusal to return to his country of origin; TCN has breached the conditions of a decision 
ordering an alternative to detention; TCN has provided false identity; TCN has breached his 
obligation of voluntary departure; TCN has breached a ban on entry. The EMN study also 
further elaborates on indicators which lead to a conclusion that a TCN avoids or hampers 
enforcement of AE. The table lists lack of cooperation and communication of the TCN, 
breach of obligation to report residence, disclosing identity, lack of cooperation in 

                                                             
110  BBAP Reply to HRL Request for Information dated 20.2.2015 No. KM-TO-2015/000939-004. 
111  EMN European Migration Network: Andrea Frkáňová, Katarína Kubovičová: Detention and 
Alternatives to Detention in the Context of Migration Policy in the Slovak Republic, April 2014, pg.28. 
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establishment of identity, lack of cooperation in request for supplementary travel document, 
simulating health problems. 
 
Detention of asylum-seekers 
 
In addition to detention for the purposes of removal, the Slovak legislation also enables the 
detention of asylum-seekers on various different grounds stipulated in Section 88a ASF. 
These grounds are aimed at successful implementation of the asylum procedure. The 
following grounds are listed: establishment of identity and nationality; establishment of 
main elements of an asylum application; sanctioning abusive application for asylum; threat 
to security of the country and to public order; preparation and execution of transfer in 
accordance with Dublin III. Regulation.  
 

2.8.2. Use of detention according to statistics 

 
The numbers of detainees were steadily decreasing from 2007 when the detention centres 
hosted altogether around 1100 TCNs. 2008 was already marked with a significant decrease 
in the number of detainees, rounding up at 580 TCNs. The detention rate declined steadily 
until 2012 when a total of only 175 persons were detained. This number increased to 195 in 
2013 and to 411 in 2014, which mainly reflected the change in the legislation enabling the 
detention of asylum-seekers from January 2014. 
 2008 2009 2010 2011 2012 2013 2014 
Number of detainees throughout year 
placed in both detention centres 

576 582 319 242 175 195 411 

 
 
Actually, in 2014, 414112 represents the number of decisions on detention issued to 335 
persons. The number of detainees is lower because, in several cases, one person was 
repeatedly issued with a decision on detention in the course of 2014, effectively for different 
detention grounds.113 The 414 decisions on detention can be broken down according to the 
legal provisions representing the different grounds of detention. In accordance with Section 
88 ASF, in the context of the RD, 302 decisions were issued broken down to 114 for purposes 

                                                             
112   BBAP Reply to HRL Request for Information dated 20.2.2015 No. KM-TO-2015/000939-004 
states that there were 414 decisions on detention issued in 2014 which involved 335 TCNs. However, according 
to the table above, the number of TCNs placed in detention centres in 2014 was 411. This number is reported 
in the official Statistical Overview of Legal and Illegal Migration in the Slovak Republic for 2014 on the webpage 
of the MOI. HRL is unable to explain this slight discrepancy in number. 
113   Of course, the discrepancy between the number of detainees and the number of detention 
decisions is present every year, resulting from the repeated issuance of more than one detention decision on 
the same TCN for different detention grounds when his situation changed. However, the number of detainees 
compared to the number of detention decisions has not been reported in the official statistical reports. This 
information was provided in response to  a HRL specific request for 2014; from January 2014 new detention 
grounds (asylum detention) were introduced which in effect resulted in an increased number of cases of 
repeated isssuance of detention decisions to one TCN, when he was transiting between different detention 
regimes, in accordance with the RD on the one hand and the Asylum Reception Conditions Directive on the 
other. 
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of enforcement of AE, 25 for enforcement of judicial expulsion, 117 for purposes of Dublin 
transfer implementation and 46 for purposes of return based on readmission agreement. 
112 decisions were taken in the context of asylum procedures in accordance with Section 
88a ASF. 
 
The composition of the cases in the detention centres varied. In 2013 the largest caseload 
was TCNs from Ukraine, 43 persons, then Somalia, 17 persons, 13 persons each from Kosovo 
and Pakistan, 12 from Afghanistan, 11 from Serbia and 10 from Vietnam. In 2014 the largest 
group of detainees came from Kosovo, 93 persons, followed by 61 Syrians and 50 Afghans, 
33 Ukrainians, 29 Vietnamese, 17 Indians, 12 Georgians, 11 Somalis, 11 Algerians and 10 
Pakistanis.  
 
Detention centres implement measures with a view to the deportation of a person. In 2008 
and 2009, the Slovak authorities enforced around 250 - 300 decisions on AE each year. In 
2010 it was 160 and in 2011 only 100. In 2012, Slovakia implemented 72 expulsions, 
readmission returns and Dublin transfers from detention centres, while in 2013 it was 107 
expulsions, readmission returns or Dublin transfers. In 2014, 133 persons were expelled, 
readmitted or transferred to the “Dublin country” from one of the two detention centres. In 
2012, 28 persons decided on voluntary return from the detention centre, in 2013 this 
number was 20 and in 2014 32 TCNs. 
 
Out of 56 expulsions executed in 2013, there were 32 to Ukraine, 8 to Vietnam, 4 to 
Moldova, 3 to Georgia, 2 each to Albania, Tunisia and Serbia, and one each to China, 
Armenia and USA. In 2014, out of a total of 44 persons, the Slovak authorities expelled 19 
Ukrainians, 6 Vietnamese, 5 Georgians, 2 Albanians and one person each from Angola, 
Bosnia and Herzegovina, Libya, Macedonia, Nigeria, Israel, Palestine, Serbia and Turkey. 
On the other hand, the rate of detentions which were unnecessary can be evaluated against 
the 95 persons released114 in 2012, 62 in 2013 and 151 in 2014. In order to complete the 
picture of detention practices, we need to state that in 2012 47 detained TCNs applied for 
asylum, while in 2013 it was 57 and in 2014 75 asylum applications were lodged in a 
detention centre. 
 

2.8.3. Safeguards against arbitrary detention 
 
One of the most important safeguards is that detention may take place only on the basis of 
an individual decision, which is based on an evaluation of all the circumstances of the case. 
The decision is taken by the administrative body, the police authority, and is governed by the 

                                                             
114  In accordance with Section 90 par. 2 let.b) of the ASF, the detention centre shall release a TCN when 
the purpose of detention is no longer justified, when the court orders his release, when the duration of the 
detention as ordered has expired, if a person becomes part of the programme for the protection of victims of 
trafficking or if the police applied for an alternative measure of financial bail and the TCN submitted the money 
to the police bank account. The BBAP reply did not provide a breakdown of the reasons for release, since this 
information is not available to them.  
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general rules applicable in the administrative procedures115. A decision on detention must be 
given in writing and be delivered to the TCN immediately.116  
 
Immediately after the detention order, the police authority is obliged to ensure the provision 
of information117 on detention, its grounds and the possibility of submitting an appeal 
against the decision on detention in a language which the TCN understands. This information 
is to be provided by the detaining police authority without delay.  
 
The detainee is to receive information on his rights and obligations, in particular on his right 
to contact the embassy of his country of citizenship and on the possibility of informing his 
lawyer and a person close to him on his detention and whereabouts. The TCN is also to be 
informed of the option to apply for assisted voluntary return, the option to contact NGOs 
and, if the TCN applied or wishes to apply for asylum, also of the option to contact UNHCR, 
in a language which he understands or he might reasonably be expected to understand. This 
information is to be provided by both the detaining department and the detention centre. 
The detention centre, in addition, informs the TCN of the internal rules of the detention 
centre and on the rights and duties applicable to him under the detention regime. 
 
The decision, its legality and the legality of the procedure preceding such a decision is 
reviewable by the court118 within 15 days from the delivery of the decision. The judicial 
review is initiated by the submission of an appeal to the body which issued the decision on 
detention. This police authority forwards the appeal, together with all the case file 
documentation and its written position on the appeal, directly to the regional court in Kosice 
or in Bratislava within 5 working days119. The submission of an appeal is not connected with 
the suspensory effect; therefore, the TCN remains in detention during the procedure on 
judicial review. 
 
The judicial review of the detention decision is governed by the rules of the Civil Procedures 
Code. This procedure is considered specific, since the right to personal liberty is to be 
protected by the right to a speedy review in accordance with Article 5 par.4 of the ECHR, and 
the legal regulation requires short deadlines for administration of the various steps in the 
procedure120. For example, the court is to determine the date of the oral hearing at the 
latest on the 7th working day from the date when the appeal was received by the court. The 
written decision of the court is to be prepared and delivered to the parties within a further 7 
working days from its public announcement.  
 
The concept of judicial review of administrative decisions in Slovakia is built on the cassation 
principle. The regional court, therefore, only has two options, to confirm the detention 
decision or to revoke the detention decision due to its illegality and return the case for a 

                                                             
115  Section 120 par.1 of ASF stipulates the subsidiary application of Act No.71/1967 Coll. on 
administrative procedure – Administrative Procedures Code. 
116  Section 88 par. 5 and Section 90 par. 1 let.a) of the ASF. 
117  Section 90 par.1 ASF. 
118  Section 250sa of Act No. 99/1963 Coll. - Civil Procedures Code. 
119  Section 88 par. 7 ASF. 
120  Section 250sa of the Civil Procedures Code. 
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new procedure to the administrative police level. If the court decides on revocation of the 
detention decision it is also to order the immediate release of the TCN from detention.121  
 
The Civil Procedures Code recognises the following grounds for revocation of the decision: 
incorrect legal evaluation of the case; the established facts of the case are contrary to the 
content of the case file documentation; the established facts of the case are insufficient for 
evaluation of the case; the decision is unreviewable due to its lack of comprehensibility and 
lack of reasoning; if the procedure has been marked by such a serious procedural flaw it may 
have had an effect on the legality of the detention.122 
 
The decision of the Regional Court may be appealed to the Supreme Court but within 7 days 
from its delivery in writing. An appeal to the Supreme Court is always possible if the Regional 
Court confirmed the legality of the detention decision. However, an appeal against the 
Regional Court judgment revoking the detention decision can only be submitted on the 
grounds of insufficient or incorrect establishment of the facts of the case or due to incorrect 
application of the law123. If no appeal against the judgment of the Regional Court is possible, 
it is enforceable and valid from the date of its public announcement. If such a decision 
ordered release of the TCN from detention, the police authority must act without delay and 
immediately release him from detention. If the TCN wishes to appeal to the Supreme Court, 
he is to submit his appeal to the Regional Court within 7 days from the delivery of the 
written judgment. The Regional Court then has three working days for the submission of an 
appeal to the other party and assigns him a time limit for expressing its opinion. The 
Regional Court forwards an appeal together with all the case file documentation within 48 
hours of expiry of the time limit for expressing its position to the appeal. The Supreme Court 
decides without hearing within 7 working days. Its judgment is final and enforceable from 
the moment of its public announcement. 
 
It has been a good practice on the part of the BBAP that police would not usually submit 
appeals against the decisions of regional courts ordering a release from detention, unless 
they believe the important issue of legal interpretation was at stake and it would actually 
help to know the opinion of the Supreme Court. 
 
In many cases, the court together with the revocation of the detention decision also ordered 
the release from detention without delay. If an appeal against such a decision was not 
possible, the judicial judgment is enforceable and final at the moment of its public 
announcement. This means that the release from detention should follow without delay 
after the court publicly proclaims such a decision to be illegal. However, in practice, the 
police authorities tend to wait for the delivery of a judgment in written form and only 
subsequently act in favour of the TCN’s release. The HRL cannot regard this as an action 
without delay. 
 
The law provides for another safeguard to ensure that the detention would not be arbitrary 
– the authority of the prosecutor. The prosecutor is obliged to regularly control and monitor 
every place in Slovakia in which persons are deprived of their liberty, including immigration 

                                                             
121  Section 250sa par.7 of the Civil Procedures Code. 
122  Section 250ja of the Civil Procedures Code. 
123  Section 250s of the Civil Procedures Code. 
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detention, and may order the immediate release of a detained individual if the detention is 
arbitrary. Consequently, anyone who assumes that the detention of an individual is not in 
accordance with the law may request the responsible prosecutor to investigate the case and 
order an immediate release, which must be observed by the detention centres.  
 
Detention may last only the essential time, to a maximum of 6 months. The police may 
repeatedly prolong the detention of the TCN, while the overall time of detention cannot 
exceed 6 months. If, despite all the activities conducted with the aim of enforcement of his 
administrative expulsion or of punishment of expulsion, it is anticipated that enforcement 
will take longer than originally presumed, due to lack of sufficient cooperation on the part of 
the TCN or due to the fact that the embassy of his country of nationality did not issue him a 
supplementary travel document, the police authority may decide on prolongation of the 
duration of detention. The police are authorised to prolong the duration of detention 
repeatedly if needed, provided that the overall time of the prolonged duration of detention 
does not exceed 12 months. The detention is calculated from the date of issuance of the 
decision on detention.124

 Thanks to the transposition of the RD, the maximum duration of 
detention which was previously 180 days was extended to altogether a maximum of 18 
months. 
 
Decisions on detention and its prolongation are the decisions of the police administrative 
authority, which, however, may be directly examined by the court. The judicial review 
procedure, however, is not an automatic one, but the detainee has the right to challenge the 
detention or its prolongation in the judicial review procedure.  
 
Information on the average length of detention could not be obtained from the BBAP. The 
length of detention in an individual case depends on the different circumstances of the case 
and the different grounds for detention, hence it is impossible to calculate an average length 
of detention. The BBAP does not evaluate the length of detention, because the collection of 
this information is not necessary for fulfilment of the duties of the BBAP. 
 
Paradoxically, the length of detentions ordered in cases of return detention is, in general, 
shorter than in cases of asylum detention. Due to the constant requirements of the courts, 
the police authority now always reasons the length of the ordered detention and must 
collect the evidence according to which the specific length of detention was ordered 
(presumed time for acquiring travel documents from particular embassy etc.). The HRL has 
monitored that different BBAP departments argued the length of detention based on 
communication with the detention centre, which provided information on the average time 
it takes to acquire supplementary legal documents from a particular country. 
 
Detention is lawful only if the grounds for detention remain valid throughout the duration of 
the detention. For this purpose, the ASF regulates an obligation on both the detaining police 
authority as well as on the detention centre where he is placed to examine the duration of 
the grounds of detention throughout the length of detention125. If the grounds for detention 
cease to exist, the police shall order the immediate release of the person from detention. 
The detention centre is obliged to release the TCN from detention without unnecessary 

                                                             
124  Section 88 par.4 ASF.  
125  Section 90 par.1 let. d) and Section 90 par.2 let. d) ASF. 
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delay, if the grounds for detention ceased to exist, based on a valid decision of the court, if 
the period of detention as stipulated in the decision expired, if the decision on detention lost 
its validity because of the person being included into a programme for support and 
assistance for victims of human trafficking, if a TCN deposited a financial bail payment to the 
bank account of the Police Force based on a decision of the police authority granting an 
alternative measure in accordance with Section 89 ASF. 
 
In accordance with the judgment of the European Court of Justice in the case of Mahdi C-
146/14, any decision adopted by a competent authority, upon expiry of the maximum period 
allowed for the initial detention of a third-country national, on the further course to take 
concerning the detention must take the form of a written measure that includes the reasons. 
This requirement is fully observed, since a decision on prolongation of the detention or on 
the prolongation of the duration of the detention beyond the initial 6 months in accordance 
with Section 88 par. 4 of ASF is to be taken as a regular decision fulfilling all the formal and 
material requirements of the Administrative Procedures Code. The decision on prolongation 
of detention or prolongation of duration of the detention beyond the initial 6 months period 
shall observe all the principles by which the issuance of the initial decision on detention was 
guided. Alternative measures are to be examined before the decision on prolongation is 
taken in order to assess whether the application of less restrictive measure would not suffice 
in achieving the desired outcome.  
 
The detaining police department is to follow up on the detention ordered by itself and 
decide on prolongation of the duration of detention beyond the initial 6 months period, if it 
is anticipated that enforcement of the expulsion will take longer than originally presumed, 
due to lack of sufficient cooperation on the part of the TCN or due to the fact that the 
embassy of his country of nationality did not issue him with a supplementary travel 
document. The detaining police department must show that the delay in enforcement of the 
expulsion can be attributed to the TCN and that the police conducted all the activities with 
the aim of enforcement of his administrative expulsion or of punishment of expulsion.   
 
In accordance with the judgment of the European Court of Justice, the initial six-month 
period of detention may not be extended solely because the TCN concerned has no identity 
documents. If the TCN has not obtained an identity document which would have made it 
possible for him to be removed from the MS, it may be deemed to be a ‘lack of cooperation’ 
within the meaning of that provision only if an examination of his conduct during the period 
of detention shows that he has not cooperated in the implementation of the removal 
operation and that it is likely that the operation will last longer than anticipated because of 
that conduct.126  
 
A judicial ‘supervision’ of the decisions on prolongation of detention and on prolongation of 
the duration of detention beyond the 6 months limit is to be undertaken by a court in the 
same procedure in which the decisions on initial detention are reviewed. In accordance with 
the interpretation of the European Court of Justice127 , the regulation must permit that the 
court may decide, on a case-by-case basis, on the merits of whether the detention of the 

                                                             
126 Judgment of the Court of Justice of the EU C-146/14 of Mahdi. 
127 Judgment of the Court of Justice of the EU C-146/14 of Mahdi. 
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TCN should be prolonged, whether the detention may be replaced with a less coercive 
measure or whether the person should be released. It is for the court to undertake an 
individual assessment of the facts and circumstances of the case in question in order to 
determine whether a less coercive measure may be applied effectively to the TCN or 
whether there is a risk of him absconding. Further, the Court of Justice requires that the 
court shall also have the power to take into account the facts as stated and the evidence as 
adduced by the administrative authority which brought the matter before it, as well as any 
facts, evidence and observations which may be submitted to the judicial authority in the 
course of the proceedings.128 
 
By contrast, the current Slovak legal regulation does not authorise the courts to make a 
decision on the application of less coercive measure. In accordance with the cassation 
principle, the courts can only either confirm the police decision or annul it and return the 
case for re-examination and order the release from detention at the same time. Also, 
current judicial decisions are only to be based on the facts of the case as known to the police 
authority at the time of taking the decision on prolongation of the detention. In accordance 
with the proposal of the Act on Administrative Judicial Order, the courts will decide 
according to the facts of the cases known to the court at the time of the judicial review, thus 
the courts will be authorised to adduce evidence themselves. In addition, the courts will be 
authorised to change the decision on detention or prolongation and order the release from 
detention and the application of less coercive measures substituting for detention.129  
 
Above, we have elaborated on the judicial review of the detention decision; however, the 
ECHR in its Article 5 par.4 requires access to a periodic judicial review. The same 
requirement can be derived from Article 15 par. 3 of the RD. The detention is to be reviewed 
at reasonable intervals of time either on application by the TCN concerned or ex officio. In 
the case of prolonged detention periods, reviews are to be subject to the supervision of a 
judicial authority. The purpose of a judicial review of the legality of the detention is to 
enable a detainee to request the court for its opinion on the legality of the deprivation of his 
personal liberty. As fulfilment of the conditions stipulated by law changes over time, as the 
facts of the case change, specifically circumstances establishing the existence of relevant and 
sufficient grounds of detention, the judicial review should be available all the time or 
repeatedly at appropriate time intervals.  
 
The current version of ASF does not contain an explicit regulation of the periodic review of 
the legality of detention. Nor will the amendment to this Act, which is with the parliament at 
the time of writing this report, bring any change. The HRL called for the inclusion of an 
explicit regulation of the periodic review of legality into this amendment. Legal regulation of 
the periodic review of legality of detention will be built upon the judicial review which, from 
2016, is to be governed by the Administrative Judicial Code. According to the MOI opinion, 
another amendment of ASF will be necessary in 2015 specifically for this purpose. For this 
reason, the MOI refused to include it in the current legislative amendment. 
 

                                                             
128 Judgment of the Court of Justice of the EU C-146/14 of Mahdi. 
129 Governmental Proposal of the Judicial Administrative Code as delivered to the National Assembly in 
March 2015.   
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At the moment, therefore, a periodic review of the legality of detention by courts can only 
be implemented based on the fourth and fifth headings of the fifth part of the Civil 
Procedures Code which regulate the procedures challenging inactivity on the part of the 
administrative body and the procedures on protection against unlawful interventions of the 
public authorities.  
 
The judgment of the Constitutional Court dated 18th April 2013130 , however, stated that the 
right to periodic review of the legality of detention is explicitly regulated in Section 90 par.2 
let. d) of ASF. Therefore, it is not only an obligation on the part of the courts to review the 
legality, but also of the relevant police authority. The interpretation in full conformity with 
the Constitution of the SR and with the ECHR includes the right of a detainee to request a 
police authority for a review of the legality of his continuing in detention. The police 
authority is obliged to respond to such a request in the form of an official decision with all 
the material and formal requirements, including the provision of information on the option 
to appeal such a decision. The detainee will thus have the further option of submitting an 
appeal for the review of such a decision by the court in accordance with the second heading 
of the fifth part of the Civil Procedures Code. Court has explained this enables 
implementation of an individual right for review of lawfulness of duration of detention. This 
right is applicable at any time for any reason due to lack of regulation. 
 
Following the judgment of the Constitutional Court, the police have started issuing official 
individual decisions as a response to requests of detainees for release from detention since 
September 2014 only. The previous practice monitored by HRL was that the police authority 
replied in the form of a simple letter with their statement refusing release from detention. 
This statement did not have the form of a decision fulfilling the requirements in accordance 
with the Administrative Procedures Code. For this reason, if the reply was negative (as in the 
vast majority of cases), a detainee did not have any further option to appeal or challenge the 
negative statement.  
 
With reference to the interpretation provided by the Constitutional Court as well as with 
reference to the current proposal of the Administrative Procedures Code, which is also with 
the parliament at the moment, the legislation for the future counts on a periodic review of 
the legality of detention not just at the moment of issuance of the decision but throughout 
its duration. Pursuant to the Administrative Procedures Code, the court will be able to 
decide on administrative lawsuits challenging the legality not just of the decision on 
detention, but also challenging the legality of the duration of detention. The reviewing 
authority will be the court directly.  
 
At the moment, due to the lack of legal regulation, a periodic review of the legality of 
detention takes place on the basis of the judgment of the Constitutional Court referred to 
above. This judgment, however, initiated another dispute in the question of the appellate 
procedure against a negative decision as a response to the request of a TCN to review the 
legality of detention. It is clear on the one hand that such a decision should be reviewable. 
On the other hand, it remains disputable whether an appeal should first follow the 
procedure in accordance with the Administrative Procedures Code, and only if not 

                                                             
130  Judgment of the Constitutional Court of the SR No. II.US 557/2012-39 from 18 April 2013. 
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successful, return with a lawsuit to the court131 or whether this appeal should go directly to 
the court132.  
 
The BBAP issued its internal guidance133, which instructs police units on how to proceed in 
reply to a request for examination of the legality of the duration of detention. According to 
this guidance, the appeal is to be governed by the provisions of Section 88 par.8 and 9 ASF, 
which means that the appeal is to be reviewed directly by the court. On the other hand, the 
courts were of a different opinion when interpreting the judgment of the Constitutional 
Court. Nevertheless, the lack of legal regulation in this case leads to the lack of access to 
justice for a TCN who cannot achieve an effective remedy to the legality of his detention. At 
the moment, this situation has triggered another complaint to the Constitutional Court.134 
 
It is of interest that, in the official table reporting on the transposition of individual 
provisions of the RD, the Slovak authorities reported that Article 15 par. 3 RD on periodic 
review of legality of detention is reflected in the provisions on self-remedy in accordance 
with the Administrative Procedures Code. Section 65 of the Administrative Procedures Code 
stipulates that a valid decision may be examined on the basis of an external request or ex 
officio by the administrative body of the higher hierarchy. The administrative body is to 
revoke the decision or change it, provided that it was issued in breach of the law, the 
generally binding legal norms or regulations. When reviewing it, the administrative authority 
relies on the facts of the case and the legal situation at the time of issuance of such a 
decision. If the decisive facts of the case on which the decision was based have changed 
significantly, the administrative authority cannot change or revoke the decision. As can be 
seen, this provision does not enable access to effective remedy and cannot be relied on by 
detainees, although the police authority is of course authorised to admit that its own 
decision was unlawful and order the release of a TCN prior to submitting an appeal to the 
court. 
 
 

2.8.4. Detention of children and other vulnerable groups 

 
Vulnerable persons are defined in Section 2 par.7 of the ASF. The vulnerable person shall be, 
in particular, minor children, persons with a health handicap, victims of human trafficking, 
persons older than 65 years of age, pregnant women, single parents with a minor child, a 
person who was subjected to torture, rape or other serious forms of physical, psychological 
or sexual violence; in a reasonable situation, a person younger than 65 years of age can also 

                                                             
131  Second head of the fifth part of the Civil Procedures Code – procedure on review of lawsuits against 
valid decisions and measures of public authorities. 
132  Third head of the fifth part of the Civil Procedures Code – procedure on review of appeals against 
non- valid decisions of public authorities. 
133  Presidium of the Police Force – Bureau of Border and Alien Police: Detention of third country 
nationals – guidance, No. PPZ-HCP-OCP1-2014/011784-001. 
134 The constitutional complaint in this case is based on an individual application by which a foreigner 
seeks the decision of the Constitutional Court of the SR on the issue of his lack of access to a periodic review of 
the detention of foreigners for the purpose of administrative or judicial expulsion and the lack of effective 
remedy.  
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be considered as vulnerable. It is important to underline that the definition contains the 
wording “in particular”, so not only those persons listed in this provision are to be 
considered as vulnerable but,  according to the individual circumstances of the case, other 
persons can also be assessed as vulnerable. 
 
The detention of unaccompanied children is prohibited under Section 88 par.9 ASF. Other 
vulnerable persons can only be detained if it is essential and for the shortest time possible. 
This provision implies that, for the detention of vulnerable persons, the police authorities 
must apply a higher standard of necessity and their detention has to be shorter than in other 
cases of non-vulnerable persons. By contrast, jurisprudence requires that the test of 
necessity be applied to all cases; when looking into the provision of Section 88 par.9, the 
formulation itself does not require a higher standard than necessity. Also, based on 
application practice, all detention is to be as short as possible. Therefore, it has to be 
concluded that this provision in itself does not ensure a higher standard of protection for 
vulnerable persons from detention. 
 
On the other hand, when it comes to Section 88 par.4 ASF, the law is much clearer in 
affording a higher standard of protection for vulnerable persons from unnecessary 
detention, when it stipulates that the duration of detention may not be prolonged if a family 
with children or a vulnerable person are concerned. Stemming directly from this provision, 
the detention of vulnerable persons and the detention of families with children can last for a 
maximum of 6 months. 
 
The HRL identified that the age assessment procedure is a substantive barrier to the 
effective protection of unaccompanied minors in Slovakia. It also prevents them from the 
effective enjoyment of the prohibition on their detention. If found to be 18 years and older, 
there is no age obstacle preventing their detention.135 The methods of the age assessment in 
Slovakia do not respect international standards and adult age is presumed unless proven 
otherwise. 
 
Families with children are not exempted from detention; however, the law provides that the 
detention shall only be applied if it is essential. The HRL monitored several families with 
children detained within the reporting period. There are no alternative measures available 
specifically for families with children. The BBAP is of the opinion that if a family is placed in 
the detention centre in Secovce, where they are placed together136 and have private rooms 
in family spaces, the right to family unity is observed and, at the same time, their absconding 
is prevented. Interestingly enough, decisions on the detention of a family do not contain a 
sentence about the detention of a child, only about his/her placement in the detention 
centre together with a parent. It may indeed mean that if some NGOs or charities would like 
to provide some services of childcare to these families in the daily centres outside of the 
detention, there should not be any legal obstacles, provided that the parents agreed.  
 

                                                             
135  Human Rights League, Katarína Fajnorová, Zuzana Števulová, Peter Guráň: Child or adult? Protection 
of rights of foreigners in procedures on age determination and in detention procedures. March 2013.  
136  In accordance with Section 94 par.3 ASF, families are accommodated in the detention centre 
together. 
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There are no provisions in the Slovak legislation which would enable a release from 
detention solely for the reason that a person is vulnerable or has other serious special 
needs. If a person is officially included in the programme for assistance to victims of human 
trafficking, the detention decision loses its validity and the person shall be released from 
detention without delay. There are no provisions in the law, or guidance or internal 
methodologies, which would assist the responsible authorities in the identification of 
vulnerable persons. However, the HRL has monitored that, under exceptional circumstances, 
the detention centre released a person from detention due to a serious health condition 
which rendered the person vulnerable. 
 
In 2014, the detention centre in Secovce did not identify any other vulnerable persons 
except for the families with children. The detention centre in Medvedov identified the 
following vulnerable cases: a person from Afghanistan, who was seriously ill in the last stage 
of cancer, was granted tolerated residence and released to the hospice. The detention 
centre in Medvedov also identified another vulnerable person in 2014, a pregnant woman 
from Kosovo. In reaction to her special needs, the management of the centre increased the 
number of medical check-ups.137 

 

2.8.5. Alternatives to detention 
 
When considering the necessity of detention, the police authority is always obliged to 
primarily take into account alternative less restrictive measures. It has to establish whether 
the purpose which it seeks to achieve by the application of detention cannot be achieved by 
an alternative measure. The obligation to assess the possibility of the application of other 
less restrictive measures is based on Section 88 as well as on Section 88a ASF and it applies 
to any form, ground or length of detention. This obligation is a direct transposition of the 
mandatory provision of the RD in Article 15 par.1, which allows for detention only if other 
less coercive measures cannot be applied effectively. 
 
Section 89 of the ASF offers only 2 forms of alternative measures, reporting obligation and 
financial bail. The importance of the alternative measures is undermined by the formulation 
which, again as in many other cases, formulates alternative measures as an authorisation of 
the police body. The police body which deals with the procedure on AE is authorised to 
order an alternative measure instead of ordering the detention of a TCN.138  
 
Although the introductory sentence of Section 89 par.1 ASF involves the police authority 
which is in charge of the procedure on AE, this provision actually applies to all grounds for 
detention in accordance with Section 88 and Section 88a ASF, even if a TCN is not subject to 
any procedure on AE. Accordingly, this provision is also to be applied to situations where the 
police authority is considering detention for the purpose of Dublin transfer, regardless of 
whether it is in accordance with Section 88 par.1 let. c) or Section 88 par.1 let. e) ASF. Hence, 
it is not true that alternatives to detention do not apply to detention for purposes related to 

                                                             
137  BBAP Reply to HRL Request for Information dated 20.2.2015 No. KM-TO-2015/000939-004. 
138  Section 89 par. 1 of ASF. 
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the Dublin III. Regulation.139 On the contrary, Article 28 of the Dublin III. Regulation 
specifically imposes the primary application of other less coercive measures prior to 
consideration of detention. 
 
The form (reporting obligation or financial bail) and conditions of the application of the 
alternative measure are to be determined by the police authority ordering it in its decision. 
The police authority shall take into account the personality of the TCN, his circumstances 
and the level of risk endangering the fulfilment of the purpose of detention. The decisions on 
imposing an alternative to detention are poorly reasoned and cannot be appealed; meaning 
the conditions of the alternative imposed in an individual case cannot be challenged. 
 
A reporting obligation means an obligation on a TCN to reside in the place determined in the 
police decision and to regularly present himself in person to the police department at the 
times determined by the decision. The form and conditions of the reporting obligation are to 
be determined by the police authority ordering it in its decision. The reporting obligation 
cannot be ordered in the case where a TCN is to be administratively expelled because he 
represents a threat to the security of the state or to public order.140  
 
Financial bail means an obligation to deposit a certain amount of money as determined by 
the decision and within the time limit determined by the decision of the police authority into 
the bank account of the Police Force. The financial bail can be also deposited by a person 
close to a TCN. The person who deposited the financial bail notifies the police authority of 
the bank account or address to which the money will be returned.141 
 
Both alternatives can be granted only if practical issues are resolved, such as ensuring 
accommodation and financial coverage of the costs of stay of the TCN during application of 
the alternative measure in the territory of the SR. Financial coverage is a rather significant 
requirement, it amounts to 56 EUR per day, the amount of the legal requirement for the 
daily coverage of expenses in the event of an application for residence or visa in accordance 
with Section 6 of ASF. Another condition is that a TCN has a place of accommodation where 
he will be obliged to stay; any change of address is to be notified.142 
 
The alternative of the reporting obligation cannot be applied after a decision on detention 
has already been taken. This is illogical in the context of the ongoing obligation on the part 
of the detaining police department to examine the grounds for detention, because the 
circumstances of the case may show that the intended purpose could also be achieved by a 
less coercive measure, for example by application of the reporting obligation.  Detention, 
once ordered, unfortunately cannot be replaced by granting a reporting obligation. The 
application of these alternative measures instead of a decision on prolongation of detention 
or on prolongation of duration of detention in accordance with Section 88 par.4 ASF is also 

                                                             
139  EMN European Migration Network: Andrea Frkáňová, Katarína Kubovičová: Detention and 
Alternatives to Detention in the Context of Migration Policy in the Slovak Republic, April 2014, pg.45. 
140  Section 89 par. 2 and par.4 of the ASF. 
141  Section 89 par. 2 and par.5 of the ASF. 

142  Section 89 par.3 of the ASF. 
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not possible143. However, in the second half of 2014, the Supreme Court established an 
interpretation according to which the police authority is always obliged to evaluate the 
possibility of the application of less restrictive measures for achieving the purpose of 
detention, as well as in the situation where the police authority decides on prolongation of 
the duration or change of the grounds for detention. This ensures compliance with the 
interpretation of the European Court of Justice in the Mahdi case.144 
 
If a TCN breaches his obligation to present himself to the police department, to notify a 
change of address, if he avoids enforcement of the AE, the police authority will order his 
detention and, in cases where financial bail has been deposited, order the surrender of the 
financial bail in favour of the state.145 
 
The financial bail is to be returned to the person who deposited it if a TCN has been 
administratively expelled, has departed within the AVR programme, if he was granted 
residence, asylum or subsidiary protection in Slovakia. If a person who submitted the 
financial bail does not receive it within one year, the financial bail is understood to be 
surrendered in favour of the state.146 
 
Based on the HRL study of a number of decisions on detention as well as on an inspection of 
the case file documentation in several cases with the consent of the foreigner, it is possible 
to provide a few observations on the application of alternatives to detention in practice. 
When the police authority considers the application of alternatives to detention, it usually 
concludes that a TCN does not have sufficient financial means. When interviewing him 
before a decision is taken, however, the police do not inform him of the possibility of the 
application of a less coercive measure, do not question him/her about his/her option to 
obtain financial means for this purpose. The police authority only states in the detention 
decision that he does not have any accommodation secured in the Slovak Republic, has no 
relatives or acquaintances in Slovakia, does not command the Slovak language and hence is 
unable to secure accommodation in Slovakia.  
 
Legislation regulating the use of alternative measures is contained in only one provision. The 
methodology does not work on the principle that most persons, not excluding foreigners, do 
actually like to comply with legal norms, provided that they are informed of them. The legal 
regulation, the lack of methodology and distrust of the public authorities in compliance lead 
to a rather limited application of the alternatives to detention in Slovakia.  
 
Although introduced in the national legislation from January 2012, according to official 
statistics147 it has been applied in a total of 7 cases over 3 years; altogether, 10 decisions on 
granting an alternative in accordance with Section 89 ASF were issued. All these were 
reporting obligations; in none of the cases did the police department order imposition of the 

                                                             
143  EMN European Migration Network: Andrea Frkáňová, Katarína Kubovičová: Detention and 
Alternatives to Detention in the Context of Migration Policy in the Slovak Republic, April 2014, pg.46. 
144  Judgment of the European Court of Justice C-146/14 of Mahdi. 
145  Section 89 par.6 of the ASF. 
146  Section 89 par.7 of the ASF. 

147  BBAP Reply to HRL Request for Information dated 20.2.2015 No. KM-TO-2015/000939-004. 
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financial bail as an alternative to detention. In 2012, the police applied an alternative 
measure in the case of one Ethiopian male of 26 years of age. In 2013, the police repeatedly 
took the decision on a reporting obligation for an Ethiopian male as well as in another case 
of a 37 year-old male from Ukraine. In 2014, an alternative measure was applied in 4 
different cases: a 57 year-old female from Ukraine, 25 year-old female from China, 24 year- 
old male from Pakistan and 21 year-old male from Palestine. 148 
 
According to the official information, the BBAP does not collect information on the success 
rate of the application of alternatives to detention as it does not consider it important for 
fulfilment of its duties. 149 
 
According to the BABP, a TCN cannot request an alternative to detention; a reporting 
obligation can only be imposed as an alternative before ordering detention. The TCN is to be 
interviewed with a view to an evaluation of alternatives to detention. The HRL has not 
monitored a single case of alternatives to detention being applied to an asylum-seeker. 
 
 
  

2.8.6. Detention conditions 
 
In a decision ordering detention, the police authority shall also decide on the placement of a 
TCN at a special police centre for the detention of foreigners, either in Secovce or in 
Medvedov. In accordance with Section 88 par. 6 ASF, if a TCN is detained for the purpose of 
enforcement of return within the scope of a readmission agreement, for a matter of 
convenience and speedy readmission, the legal regulation allows his temporary placement 
directly at the detaining police department. This placement is only temporary and usually 
involves a police department close to the border neighbouring the country to which the 
readmission is applicable. In the vast majority of the cases this concerns Ukraine. The 
departments of the border control along the border with Ukraine have been adapted for the 
temporary accommodation of foreigners. If readmission does not take place within 7 days 
from the date of detention, a TCN must be transferred to a detention centre. The detention 
decision in this situation also determines the placement of a TCN in one of these 
departments of border control in accordance with Section 88 par.6 ASF. 
 
Section 92 of the ASF stipulates that the detention centre shall be fit for the purpose for 
which it was established, shall be sanitary and equipped to avoid a threat to life or damage 
to health. The detention centre contains accommodation rooms including social, cultural and 
visiting rooms as well as other spaces where TCNs may move freely during the determined 
time. An accommodation room is equipped with electric lights, table, chairs, beds and 
lockers to place personal things in numbers corresponding to the accommodated third 
country nationals. Special rooms are detached with a separate regime of detention. The 
detention centre is administered by a police authority. The director of the facility issues an 
internal order where he provides details on the rights and duties of a third country national 
located in the facility. 
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The detention centre falls within the competence of the Ministry of the Interior, unlike 
prisons which are within the competence of the Ministry of Justice. The status of prisoners is 
regulated by the criminal law, while the status of the detainees is governed exclusively by 
the ASF and the internal rules of the detention centres.  
 
A police authority shall communicate to the consulate without any delay where a TCN 
requests notification of the embassy of the country of his citizenship; if there is no embassy 
of this country, the police authority notifies the Ministry of Foreign Affairs. A TCN who is in 
detention shall have the right to notify his attorney and persons close to him of the 
detention. 150 
 
When accommodating the placement of a TCN in a detention centre, the police authority 
shall take into account the third country national’s age, health condition, family relationships 
and religious, ethnical or national particularities. The TCN shall undergo a health check 
within the scope determined by a physician, including necessary diagnostic and laboratory 
inspections, vaccination and preventative measures ordered by the health protection 
authority; special attention shall be given to vulnerable persons. (Where the health 
condition of a TCN requires healthcare which cannot be provided within the detention 
centre, it is to be secured by the police authority in a health facility outside of that facility. 
Detained TCNs receive healthcare on the basis of their participation in the general system of 
public health insurance, which is obligatorily paid on their behalf by the MOI.151 
 
Requirement of the Directive that TCNs detained for immigration purposes are kept 
separately from other detained persons (Art. 16 (1)) is not reflected in arrangement of 
specialised detention centers for this purpose. In Slovakia TCNs are placed in the detention 
centre together with foreigners detained in order to enforce judicial expulsion as well as 
together with detained asylum-seekers. There are two detention centres; TCNs are placed 
according to geographical needs and capacity, and although different categories of TCNs are 
in the detention centre together, they are accommodated separately in different sectors. 
 
The housing conditions in both detention centres are satisfactory, meeting the international 
and regional requirements, in some issues even raising the standard above necessary. The 
detention centre ensures conditions in which the respect for dignity and human life is 
observed, minimal space and hygienic requirements are fulfilled, catering according to 
special dietary or religious needs is fully respected.  
 
The detention centre in Secovce is adapted for the accommodation of vulnerable persons 
including families with children. Families with children are only to be placed in this detention 
centre which enables their placement together in the family rooms. Otherwise, men and 
women are accommodated separately, as well as minors and adults being accommodated 
separately. The housing conditions and regime are adjusted to their special needs, but not 
satisfactorily due to the lack of personal capacities in the detention centre. It is worse if they 
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are placed in the detention centre in Medvedov, which is not really adapted to 
accommodate vulnerable detainees. 
 
Information in detention is available in accordance with the obligation of Art. 16 (5) of the 
RD. The legislation does provide for the obligation to systematically provide the detainees 
with information on their rights, obligations and the internal regulations of the centre. In 
practice, the internal rules of the detention centre are accessible in more than 20 languages 
and also by means of NGO materials at the disposal of detainees. 
 
The obligation to allow contacts access to the detained TCNs (Art. 16 (2) and (4)) is complied 
with at legislative level. The right to legal aid is ensured by means of the state-funded Centre 
for Legal Aid which is obliged to ensure legal aid either by their own lawyer or by appointing 
an attorney to any detained foreigner on the basis of the detention decision. This legal aid 
shall also include the application of the request for periodic review.  
 
Detainees are allowed to receive 2 visitors once in three weeks for a duration of 30 minutes; 
this restriction may be removed by the director of the detention centre. The access to 
lawyer, embassy representatives, NGOs, IOM and UNHCR is not restricted. Detained asylum-
seekers are not to be restricted in their right to visitors. 
 
 

 

 System of effective monitoring of forced return 

  
In accordance with Article 8 par.6 of the RD, which is a mandatory provision of the Directive, 
the MS shall establish effective systems for monitoring forced returns. In its Preamble, 
Declaration no.19, the RD reiterates that the MS should have the possibility to rely on 
various means of monitoring of forced return. 
 
The national legislation in Slovakia transposed this provision of the RD in Section 84 par.8 
and 9 of the ASF. The MOI controls the enforcement of the decision on AE and enforcement 
of the punishment of expulsion. In this context, it cooperates with the NGOs. This provision 
was taken from the previous Act on the Stay of Foreigners – 48/2002 Coll. As of 1st May 
2013, the Office of UNHCR intervened in the legislative process and negotiated that this 
provision referred also to the cooperation of the MOI with UNHCR.  
 
Under its clear mandate, the UNHCR cooperates with the MOI in monitoring the 
administrative expulsion proceedings with foreigners. At the external border, the UNHCR 
monitors that all foreigners who are in need of international protection and have entered 
the territory of the Slovak Republic irregularly do not face immediate administrative 
expulsion but have access to an asylum procedure. The UNHCR is also concerned in 
monitoring the fate of rejected asylum-seekers facing the implementation of administrative 
expulsion, including their placement and stay in the detention centre.  
 
To this end, the UNHCR monitors the execution of AE in order to ensure that such a 
proceeding offers a minimal number of procedural guarantees to a foreigner in the form of 
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the right to a proceeding in a language that he understands, the right to be aware of his 
rights and duties within the proceeding, including the right to seek asylum in Slovakia, the 
right to legal assistance and the effective appeals that allow the foreigner to express his will 
leading to an application for international protection. As such and in the interest of 
enhancing the cooperation between UNHCR and the MOI, with the aim of allowing the 
UNHCR to carry out its mandate, the UNHCR recommended supplementing the provision to 
include UNHCR cooperation in this area.  
 
From 1st January 2014, Section 84 has contained a new provision in par.9, which regulated 
the content of monitoring the execution of forced returns. This provision became a part of 
the ASF based on an initiative of the MOI, which argued that the Report of the EU 
Commission on the state of implementation of the RD considered the legal regulation in 
par.8 to be unsatisfactory and insufficient. In order to make a full transposition of the RD 
possible, the MOI stated in par. 9 that control of the execution of the decision on AE and 
execution of the judicial punishment of expulsion (understood as removal for the purpose of 
this provision) consists mainly of the monitoring of 
a) observance of rights and obligations of TCNs placed in detention centres, 
b) observance of duties of police authorities and of detention centres in connection with 
detention of TCN, 
c) during preparation and in the course of removal, 
d) after finalisation of removal in the country of removal. 
 
No information is publicly available on the implementation of these two provisions of ASF in 
practice. According to the official position of the BBAP152, monitoring of the enforcement of 
the decision on AE is implemented by the control activities of the MOI, complemented by 
the competence and authority of the Office of Prosecution, of the Office of the Public 
Defender of Rights in the field of the observation of human rights and freedoms, as well as in 
cooperation with international and national NGOs active in the field of the protection of 
human rights and freedoms, such as IOM, Slovak Humanitarian Council, Marginal. 
Information on monitoring by UNHCR is not mentioned in the official position of the MOI. 
 
However, the BBAP replied that it does not collect any data on the number of cases of forced 
return which have been monitored, as also that no written outcome of the monitoring is 
being prepared by the BBAP.  
 
According to the NGOs, the Slovak Humanitarian Council participates in cooperation with the 
MOI while monitoring the enforcement of AE in particular by monitoring the observance of 
human rights of the target group (detainees) during implementation of the return. 
Specifically, primarily by means of their social workers who are present on a full-time basis, 
the Slovak Humanitarian Council monitors the needs and rights of clients in the detention 
centres in Medvedov and in Secovce. The psychologist, teacher and other contact persons 
who are employed in the detention centre assist in monitoring the situation in the detention 
centres. One of their tasks is also to monitor the observance of their duties by the police 
officers and other governmental authorities.153  

                                                             
152  BBAP reply to HRL request for information dated 5.5.2014 No. PPZ-HCP-OCP1-2014/005876-002. 
153  Email reply of Peter Devinsky, manager of the RF of the Slovak Humanitarian Council dated 5th 
September 2014. 
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The NGO Marginal does not consider its participation in the monitoring of forced returns to 
be “active”. They participate neither in monitoring the removal nor the post-removal phase 
in the country of return. Marginal draws the attention of the detention centre authorities to 
the rights and needs of detainees in the detention centre, monitors the observance of duties 
by the police officers in the detention centre. It cannot, however, be understood as an 
“active control” of their duties. Marginal provides legal counselling and representation in 
procedures challenging the decisions and actions of the police authorities in front of judicial 
bodies; still, it cannot be understood as a control of the enforcement of the decisions on 
AE.154  
 
It may, therefore, be concluded that NGOs may take part in the monitoring of forced return, 
but only within the scope described under letters a) and b) of Section 84 par.9 of the ASF.  
The Slovak Humanitarian Council with its daily presence in the detention centres 
understands its role as to actively participate in monitoring, while Marginal, which provides 
legal aid to detainees, is reluctant to agree to its having an active monitoring role. 
 
To date, we have been unable to find out whether monitoring of the preparation for 
implementation of removal as well as monitoring the situation after removal in the country 
of return indeed actually takes place and, if so, which organisations or institutions 
participate in it. The NGOs do not appear to participate in this role. 
 
The official reply of the BBAP also listed the Office of Prosecution and the Office of the Public 
Defender of Rights (ombudsman) as bodies taking part in monitoring forced returns. The 
Office of Prosecution, its roles, tasks, competence and authority, is governed by the 
provisions of Act No. 153/2001 Coll. on prosecution. The Office of Prosecution is a 
governmental body vested with the competence of protection of the rights and protected 
interests of physical and legal entities and of the state. Based on its scope of competence, 
prosecution is, for the sake of public interest, obliged to take measures for the prevention, 
investigation, remediation of breaches of law, for the renewal and remediation of breached 
rights and for attribution of responsibility for such a breach. Prosecution is obliged to use all 
the lawful instruments at its disposal in a manner ensuring the inclusive, effective and timely 
protection of the rights and protected interests of physical and legal entities and of the 
state.  
 
One of the specialised competencies of prosecution is supervision over the legality and 
observation of rights at the places where persons are held in deprivation or restriction of 
their personal freedom.155 In accordance with Section 18 of the Act on Prosecution, the role 
of the prosecutor shall be to supervise that, in all these places, including preliminary remand 
cells, persons are held only based on the decision of a judicial or other competent authority 
on the restriction or deprivation of one’s personal liberty.156 Article 18 of the Act on 
Prosecution further includes the prosecutor´s supervision of the law and of other generally 
binding legal norms and their full respect at these places. 
Paragraph 2 of Article 18 enumerates what the prosecutor is obliged to do for this purpose; 
e.g. conduct regular monitoring missions at the places where persons are deprived or 
                                                             
154   Email reply of Tomas Bauer, manager of the RF of the NGO Marginal dated 23rd May 2014. 
155   Section 4 par.1 let. b) of Act No. 153/2001 on Prosecution. 
156   Section 18 par. 1 of Act No. 153/2001 on Prosecution. 
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restricted in their personal freedom in order to observe respect of human rights.157 The 
prosecutor is also obliged to immediately issue a written order for the release of a person 
found to be held in such place unlawfully without the existence of a decision or in breach of 
the judicial decision or decision of another authority.158  
 
The prosecutor has a duty to issue a written order cancelling or postponing enforcement of a 
decision, order or measure of the body governing administration in the detention centre or 
of its supervisory body, if such a decision, order or measure is in breach of the law or other 
generally binding legal norms.159 The prosecutor is to oversee that all complaints and 
announcements made by individuals held in these places are sent without delay to those 
bodies and actors to whom they are addressed.160  
 
In its supervisory mandate, the prosecutor is authorised to visit all places where the 
restriction or deprivation of personal freedom takes place, at any time, while he shall have 
free access to any rooms and spaces.161 This includes police detention centres for foreigners, 
where foreigners are awaiting their removal from Slovakia.  Pursuant to Section 18 par.5 of 
the Act on Prosecution, he is authorised to view all documents related to the restriction or 
deprivation of liberty, to speak with persons held in such places without the presence of 
other persons, and to request from employees of the state authorities administering the 
detention centres their explanations, presentations of file documentation and of decisions 
related to the restriction or deprivation of freedom of all detainees.162 The prosecutor has 
the competence to verify whether the decisions and measures of state bodies administering 
detention centres are in accordance with the law and other generally binding legal norms.163  
 
Another specialised competence of the prosecution is oversight of the legality of all actions 
of public administration bodies and their respect and observance of laws and other generally 
binding legal norms.164 This supervisory competence is conducted mainly by means of a 
review of the legality of generally binding legal norms, measures, decisions issued by and 
actions taken by public authorities, by means of regular controls of the observance of 
legality.165 In accordance with Section 21 par. 2 of the Act on Prosecution, the prosecutor is 
authorised to use one of the instruments specifically reserved for him by the legal 
regulation, protest of prosecutor, warning by prosecutor and proposal to initiate a judicial 
procedure. In addition to this, the general prosecutor may initiate a procedure at the 
Constitutional Court which should examine compliance with the Constitution of the SR.166 
 

                                                             
157   Section 18 par. 2 let.a) of Act No. 153/2001 on Prosecution. 
158   Section 18 par. 2 let.b) of Act No. 153/2001 on Prosecution. 
159   Section 18 par.2 let. c) of Act No. 153/2001 Coll. No. 153/2011 on Prosecution. 
160   Section 18 par.2 let. d) of Act No. 153/2001 Coll. No. 153/2011 on Prosecution. 
161   Section 18 par.5 let. a) of Act No. 153/2001 Coll. No. 153/2011 on Prosecution. 
162   Section 18 par. 5 let. b), c), e) of Act No. 153/2001 Coll. No. 153/2011 on Prosecution. 
 
163 Section 18 par. 5 let.d) of Act No.153/2001 Coll. on Prosecution. 
164 Section 4 par.1 let. e) of Act No. 153/2001 Coll. on Prosecution. 
165 Section 21 par. 1 of Act No. 153/2001 on Prosecution. 
166 Section 21 par.3 of Act No.153/2001 Coll. on Prosecution. 
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All these refer to the general competencies of the prosecutor; in practice, two prosecutors 
are assigned responsibility for the monitoring of detention centres and regularly attend 
there: the District Prosecutor in Trebišov and the District Prosecutor in Dunajská Streda. 
Monitoring of the issuance and enforcement of decisions on AE by the prosecution is 
something of a theoretical possibility; however, its monitoring would be based on the 
provisions of the Act on Prosecution rather than on Section 84 par. 8 of the ASF. In this 
context, the HRL was able to learn only about the complaints of 3 TCNs who were held in 
detention despite a valid and enforceable court order for their release. The Prosecution 
concluded that holding these foreigners in detention after the declaration of the court order, 
at which moment the court order became valid and enforceable in accordance with the Civil 
Procedures Code, was unlawful.167  
 
The legal framework for possible involvement of the Office of the Public Defender of Human 
Rights in accordance with monitoring forced returns in the Slovak Republic is regulated by 
Act No. 564/2001 Coll. on the Public Defender of Human Rights. The Public Defender of 
Human Rights or ombudsman is an independent body participating in the protection of the 
human rights and freedoms of natural and legal persons during procedures, decision-
making, actions and omissions by authorities or public bodies, if their actions, decision-
making or omissions are in breach of the legal order or the principles of a democratic 
country and the principles of the rule of law.168  
 
The Ombudsman implements its mandate on the basis of suggestions from natural and legal 
persons, as well as from its own initiative.169 In accordance with Section 11 par. 1 of the Act 
on the Public Rights Defender, anybody may turn to the ombudsman’s´ office with a 
suggestion if they believe their basic rights and freedoms were in breach of a legal order or 
the principles of democracy or of the principles of the rule of law, which resulted from a 
procedure, decision-making and omissions of the authorities of the public administration. 
Persons who turn to the ombudsman’s´ office may use their mother language in 
communication with the office, while the government pays for the expenses of 
interpretation.170 
 
If the Public Defender of Human Rights finds out about a person who may be held unlawfully 
in places where the restriction and deprivation of personal freedom takes place, he is to 
immediately inform a competent prosecutor of this person and the prosecutor shall act 
based on this information.171  The ombudsman informs the authority administering such a 
place as well as the person held there about it. If the suggestion of a natural or legal person 
involves a review of the valid decision of the public authority or if the ombudsman arrives at 
the conclusion that a decision of a public authority is in breach of the law or other generally 
binding legal norm, he may submit the matter to the competent prosecutor for further 
action.172 In accordance with Section 14 par. 5 of the Act on Public Rights Defender, the 

                                                             
167 Letter of Regional Prosecution in Kosice, dated 15.5.2015, No. Ei56/15/8800-2. 
168 Section 1 let. a) of Act No. 564/2001 Coll. on Public Rights Defender. 
169 Section 13 par.1 of Act No. 564/2001 Coll. on Public Rights Defender. 
170 Section 11 par.2 of Act No. 564/2001 Coll. on Public Rights Defender. 
171 Section 14 par.3 of Act No. 564/2001 Coll. on Public Rights Defender. 
172 Section 14 par.4 of Act No. 564/2001 Coll. on Public Rights Defender. 
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prosecutor shall inform the Public Defender of Human Rights of the measures taken in order 
to eliminate the unlawfulness. 
 
In its competencies enumerated in Section 17 of the Act on Public Rights Defender, the 
Public Defender of Human Rights is authorised to enter onto any premises and buildings of 
the bodies of the public administration, ask questions of employees of the public 
administration body, to speak with persons restricted or deprived of their personal freedom 
without the presence of other persons, to require the necessary file documentation and 
documents, as well as explanations from the relevant authorities, as well as in cases when 
the specialised law limits access to file  documentation to a restricted number of individuals. 
 
Section 18 obliges public authorities to cooperate with the Public Defender of Human Rights 
and, upon his request, to provide him with information and explanations, to permit his 
examination of the file documentation, to loan him file documentation, to submit a written 
position on factual and legal issues, to consider the evidence proposed by the ombudsman, 
to consider the adoption of measures proposed by the ombudsman, to permit his presence 
at the oral hearing and to allow him to ask the parties to the procedure questions in the 
course of the hearing. The Public Defender of Human Rights is entitled to look into the file 
documentation, make copies and records from them in judicial procedures, as well as in 
criminal procedures, if it is necessary for the regular solution and response to the individual 
suggestion.173  
 
The legal regulation further governs the details of reporting and follows up actions by the 
ombudsman and provides for a quite clear division of tasks and a framework for a realistic 
timeline of follow-up actions. 
 
The Prosecutor and the Public Defender of Human Rights have mandates based on the law 
which oblige them to monitor the observation of human rights. Again, detention centres, 
places where personal freedom is restricted or deprived of, come under special focus from 
these institutions. Monitoring the legality and observation of human rights is a general 
competence of these institutions. Monitoring the enforcement of decisions on AE as well as 
judicial decisions on the punishment of expulsion fall within this competence in terms of 
monitoring the legality of decisions on AE, the legality of decisions on detention, the legality 
of the enforcement of a decision on AE, the observation of human rights during the stay in 
the detention centre, the observance of human rights during the preparation for removal. 
The competence for monitoring the observance of human rights of these institutions does 
not appear to extend to situations in which removal is implemented by an escort team, nor 
to situations of the post-removal reintegration process in the country of return. 
 
For the scope of the monitoring for which they were established by law, the Office of 
Prosecution and the Office of the Ombudsman appear to have been equipped with sufficient 
competencies, affording them independent access to foreigners, places of detention, access 
to documentation and case files, and the authority to request explanation or information. 
The legal regulation also gives them authority to request a follow-up to the findings reported 

                                                             
173 Section 17 par. 8 of Act No. 564/2001 Coll. on Public Rights Defender. 
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by them, and equips them with the legal tools to achieve the follow-up in practice. The 
Prosecutor, for example, has special authority to order a release from the detention centre. 
 
On the other hand, the Office of the Ombudsman usually acts on the basis of an external 
suggestion about an alleged breach of human rights or from its own initiative. The limited 
budgetary resources of the office do not enable it to establish the regular monitoring of 
forced return. For this reason, the Office of the Ombudsman monitors the observance of 
human rights from its own initiative in a limited number of selected themes each year. The 
monitoring of forced returns has not yet been the theme; on the other hand, ad hoc 
monitoring would not satisfy the requirements of the RD. The same applies to the Office of 
Prosecution, although it regularly monitors all those places where deprivation or restriction 
of liberty are applied. The legislation does not recognise their special role in monitoring 
forced returns and does not impose any special requirements on the frequency of 
monitoring. 
 
In 201, the European Commission commissioned and published a comparative report on 
best practices in the field of forced return monitoring174, in which it concluded there was no 
system in place for the monitoring of forced returns in Slovakia. The report covered the 
years 2008 and 2009 and collected information in 2010. The report concluded that the 
system intended by the Slovak legislation should involve a government enforcement 
authority by means of an internal control of the MOI and monitoring by NGOs and the civil 
society. Since no monitoring was actually taking place and the legal regulation was rather 
modest, it was impossible to provide details on the methodology of monitoring. 
Consequently, the table with information on the number of cases of forced return 
monitored, information when the decisions on AE were monitored, which organisations 
were in charge of monitoring, the annual budget, the phases of return monitored (pre-
return, pre-departure, return operation, arrival, reintegration), the mechanism of the 
provision of information on planned returns to monitor, the tasks and competencies of the 
monitor, the treatment of vulnerable returnees, remained empty.  
 
According to this study, the system for the monitoring of forced return can be considered 
effective and transparent if it complies with the minimum requirements, referring to the 
organisations involved, the scope of the monitoring and the tasks and competencies of the 
monitors. The system of monitoring should ensure that returnees are treated in a manner 
compliant with national and international human rights standards (effective monitoring) and 
ensure accountability of the process (transparent). The report offers several main 
recommendations for setting up an effective system for monitoring of forced returns fully in 
compliance with the RD. 
 
In its annual report for 2013 on Asylum, Immigration and Integration Fundamental Rights, 
the Agency reported the slow implementation of some EU legal safeguards, specifically 
about an effective system for monitoring returns. According to FRA, in the system of forced 
returns, the monitoring is effective if it covers all the removal activities, from before 
departure to arrival and reception in the destination country, and if an organisation – 

                                                             
174  European Commission: Directorate-General Justice, Freedom and Security: Comparative Study on Best 
Practices in the Field of Forced Return Monitoring, JLS/2009/RFXX/CA/1001, 10 November 2011, Final Report, 
written by Matrix Insight Ltd., International Centre for Migration Policy Development (ICMPD). 
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independent from the authorities enforcing the return –performs it on an ongoing basis 
(excluding the pilot project). Based on these criteria, at the end of 2013 there were 15 MS 
which provided effective return monitoring, either by legislation or a cooperation agreement 
with third parties. According to FRA, Slovakia continued in 2013 to provide the legal 
possibility of independent monitoring by NGOs but had yet to put this possibility into 
practice175. Having an effective forced return monitoring in place is a prerequisite for 
participating in Frontex-coordinated JROs. 
 
The legal amendment, according to the reasoning in the report aimed at satisfying the full 
transposition of Article 8 par.6 of the RD, provided details on the content of the monitoring 
of forced returns in Slovakia. In terms of Slovakia, the monitoring includes the forced 
implementation not just of the decisions on AE, but also of judicial decisions on punishment 
of expulsion. Monitoring shall take place in all phases of the return, which the ASF specifies 
as monitoring during detention, during preparation for removal and in the course of 
removal, after removal in the country of return. It involves the MOI, NGOs and UNHCR. In 
detention, the monitoring should preferably focus on observance of the rights and duties of 
detainees in the detention centre, as well as observance of the duties of police officers of 
the detaining police department and of the detention centre in relation to the detention of a 
TCN. The legal provision further does not specify the content or focus of the monitoring of 
the preparation for removal, or of the removal operation itself, or after removal in the 
country of removal.  
 
As concluded by FRA, the legislation in Slovakia provided the basic legal framework and put 
the system of monitoring the forced returns in place. Later, the amendment to the ASF 
further developed elements of the monitoring system. However, Slovakia has still not made 
the system operational, hence it is not possible to measure its effectiveness against the 
criteria contemplated in the above-mentioned reports. 
 
 

 Conclusions and Recommendations 

 

4.1. Transposition of Returns Directive – general evaluation 

 
In general, transposition of the Returns Directive in Slovak Republic has brought the law and 
the policy into line with the standards required by the EU minimal standards. Thanks to this 
process, the Slovak authorities introduced a completely new legal institute, such as 
alternatives to detention. The legislation now provides for free-of-charge legal aid for appeal 
procedures against return decisions. Voluntary compliance with the obligation to depart 
from Slovakia is the preferred option to the forcible implementation of expulsion from 
Slovakia. The legislation provides for several provisions enabling moderation of the strictest 
measures taking into account family life and various vulnerabilities. 

                                                             
175  FRA: European Union Fundamental Rights Agency: Annual Report 2013: Fundamental rights: 
Challenges and achievements in 2013, pg.45-48. 
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On the other hand, however, various institutes of the returns policy, such as alternatives to 
detention, determination of the period for voluntary return, abolition of the entry ban etc. 
are defined by law as authorisations of the police. The result is that they are not understood 
as individual rights or as entitlements of TCNs, for which they could apply. Even if the TCN 
does his best to fulfil the conditions stipulated by the law for the application of such an 
institute, it is wholly up to the wide discretion of the police to decide whether application of 
this measure is or is not suitable in an individual case. This policy, however, is somewhat 
short-sighted, since it is unable to motivate and use the willingness of TCNs to comply with 
their obligations. Compliance should be the preferred option, since it is least harmful and it 
is also the most economical.  
 

4.2. Voluntary and Forced Return 

Preference for voluntary return, motivating compliance 
 
In general, the legal regulation in the Slovak Republic prefers voluntary departure over 
forced return. However, the focus on voluntary return and its actual preference used to be 
much stronger under the previous legislation. In the current legislation, determination of the 
time limit for departure is regulated as an optional part of the decision on AE. If the police 
authority has not determined the time limit for departure, it is to enforce the decision on AE. 
The legislation does not envisage any intermediate measures on the scale between 
voluntary compliance and enforcement of the decision on AE. 
The preference for voluntary return is, however, undermined by the transposition of Article 
7 (4) of the Returns Directive in Section 83 par.2 ASF. The HRL is of the opinion that this 
transposition is incorrect in prohibiting the police from determining the period for voluntary 
return if grounds for immigration detention are established. In accordance with Slovak law, 
at the initial stage of the returns procedure, the police must evaluate the necessity of 
detention as one of the factors for deciding whether the decision on AE is to determine the 
period for voluntary departure.  
This extra ground exceeds the conditions stipulated by the RD which prevent the application 
of voluntary return, and it does not have a simple and direct nexus with a determination as 
to whether compliance with voluntary departure can be trusted. It appears illogical that the 
applicability of voluntary return is legally conditioned by the lack of applicability of 
detention. Evaluation of the necessity of detention is quite premature at this stage, and the 
grounds for detention should be examined in a separate detention procedure. Detention can 
only be applied as a measure of last resort after the consideration of less coercive measures. 
This construction, however, does not inspire the adoption of any measures on the scale 
between complete voluntariness and absolute enforcement. On the contrary, examination 
of the detention reasons in the procedure on AE may additionally lead to pre-judication of 
the necessity for detention.  
This construction, however, suggests a certain mindset in the legislation, which does not 
favour the application of voluntary departure in all situations, only where detention is not 
applicable. The HRL recommends the deletion of Section 83 par.2 let. b) ASF. 
 
Information on the number of decisions on AE granting a period for voluntary departure 
which were complied with, and the number of decisions where such a period was not 
observed and the police had to enforce the return, is not available to the BBAP. 
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Consequently, information on the number of cases of prolongation of the time limit 
allocated for voluntary departure is not available. Hence, it can be concluded that Slovakia 
lacks a relevant evaluation of the compliance rate with its return decisions, thus further 
examination of this issue by the authorities is required. 
As demonstrated above, even the official statistics show that voluntary departure is an 
important tool in the Slovak returns policy when more than 50 percent of decisions on AE 
depend on it.  However, the authorities lack detailed statistical data on this phenomenon, 
including a comprehensive official assessment and evaluation of the effectiveness of the 
tools used to facilitate the Slovak returns policy.  The authorities possibly do not impose 
much trust in voluntary compliance; hence they also do not invest as much in its promotion. 
In the future, the state will recognise the high potential of preventative support and the 
motivation of individuals to voluntarily comply with their obligations. 
The HRL recommends that the legislator should evaluate the compliance rate in its statistics, 
trust more in voluntary compliance and the adoption of a more flexible and detailed 
regulation of the measures motivating voluntary compliance. One example could be the 
possibility of prolongation of the period for voluntary departure, which is formulated as an 
authorisation of the police. It is, however, unclear whether a TCN should request 
prolongation of this time period with the consequence of having a decision issued against 
him with the possibility to appeal. The HRL recommends regulation of this gap in such a 
manner as to motivate the voluntary return of those who objectively could not have left, but 
have clearly reported their inability to depart for stipulated reasons. 
 
The decision on allowing AVR is, in effect, taken by the BBAP; again, this is another institute 
of the returns policy which is formulated and understood as an instrument of the police.  In 
fact, this decision is only factual and is not supported by the existing legal framework. It is 
not possible to describe which criteria form the basis for a positive or negative decision and 
it is impossible for a TCN to seek remediation in the event of a negative decision. Again, AVR 
is not understood as a right of a TCN, but as a measure which the police are authorised to 
use at their free discretion.  
 
Recommendations:  
In order to achieve full compliance with the Directive Slovakia shall  

1. prioritise voluntary return and foster the motivation of foreigners to depart 
voluntarily. This could be achieved through legislative amendments to eliminate the 
obstacles to voluntary departure by limiting detention to the period imminently 
preceding return and ensuring that sufficient period is assigned for voluntary return 
based on individual circumstances of the case, and by changing regulation of the 
Section 83 par.2 of the ASF ensuring compliance with Article 7 (4) of the Returns 
Directive, 

2. evaluate the compliance rate and success rate of instruments motivating compliance, 
3. support and promote voluntary departure and alternative measures which eliminate 

the risk of absconding and motivate compliance with the obligation to depart 
voluntarily, 

4. reconsider transposition of the Returns Directive and the adoption of less restrictive 
measures motivating voluntary compliance with the obligation to depart from the 
country, 
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5. after initiation of the procedure on AE, to ensure timely provision of information on 
the time period for voluntary departure and on the option to request prolongation of 
such a time period, 

6. regulate the obligation of a police authority to cooperate with the TCN in his search 
for the possibilities and conditions of voluntary return and 

7. mobilizing financial support for voluntary return programmes and ensuring that there 
are no interruptions in between is a key to effective implementation of the principle 
that voluntary return shall prevail as proclaimed by the Directive. 

 
 
Exceptions to return decisions, legalisation of stay 
 
It may be concluded that the RD actually prefers the solution when irregularly staying TCNs 
obtain legal residence and then fall outside of the scope of the RD. In our assessment, this 
principle is not adequately reflected in the Slovak returns and migration policy and 
legislation, if it is reflected at all. In practice, a valid decision on AE presents a substantial 
obstacle to obtaining any form of residence in Slovakia, quite often despite family and 
private life.  
It may be concluded that the primary goal of the returns policy is to remove irregularly 
staying TCNs from the territory of Slovakia. No measures have been adopted in Slovakia 
enabling legalisation of the stay of irregularly staying TCNs. The policy, legislation and 
practice tend to motivate the departure of irregularly staying TCNs from Slovakia by making 
it impossible for them to comply with the legal requirements for obtaining legal residence. 
Applications for residence are discouraged by the legal prohibition of an application for a 
residence permit during the asylum procedure, during detention or during the procedure on 
AE, as well as by the legal requirement of the submission of an application for residence at a 
Slovak embassy abroad.  
 
Recommendation:  
Slovak Republic shall 

 explore the advantages and disadvantages of legalisation of stay as one of the tools 
for eliminating illegal migration, and good practices applied by other MS, 

 regulate the provisions for legalisation of the status of TCNs who cannot be returned, 
including the situations when there are no valid travel documents. Legal and practical 
obstacles to granting of residence permit in case of non-return, which serve as a 
barrier to regularization, shall be removed in accordance with the Returns Directive, 

 ensure minimum social guarantees (health care, access to the labour market, 
education in particular) for persons who cannot be returned, in accordance with the  
international obligations, 

 establish the mechanism for identification of vulnerable persons and guarantees 
corresponding to their needs during the process of return (removal), 

 establish requirements of the best interest of the child and family protection as 
concerns return procedures in legislation on foreigners and implement guidelines to 
make these principles operational in practice. 

 



 

 77 

Removal and postponement of removal 

Recommendation:  
In the Slovak Republic  

1. Criminal prosecution for illegal entry and imposition of sanctions should not serve as 
an obstacle to return and shall be terminated in case of return/removal procedure in 
order to ensure compatibility with the objectives of the Directive and the CJEU case-
law to guarantee speedy return. 

2. Safeguards of necessity, proportionality and the use of coercive measures as a last 
resort in return and removal proceures need to be included in the legislation to 
ensure compliance with the Directive and the CJEU case-law.  

3. Grounds for removal incompatible with Article 8(1) of the Directive shall be removed 
from the legal regulation in ASF. This concerns grounds such as the applicability of 
the readmission agreement, no possession of valid travel document or lack of means 
for departure.  

 
Use of coercive measures 

It appears that the Act on the Police Force regulates an additional reason for the use of 
handcuffs which allows the use of this coercive measure solely in relation to foreigners. The 
legislation allows a police officer to use handcuffs during the police transportation of a 
foreigner through the territory of Slovakia. The law is satisfied with the mere need to 
transport a foreigner; it does not explicitly require any further condition of aggression, 
resistance, or other illegal or threatening behaviour on the part of a foreigner or risk of his 
absconding. Neither does the law require a prior request for voluntary compliance and 
warning about the use of handcuffs, if the request is not complied with.  
Although the official position of the BBAP is that the police officer uses coercive measures 
without consideration of the state citizenship of a person, the HRL considers the legal 
regulation enabling the use of handcuffs on foreigners in situations which would not be 
applicable to Slovak citizens to be discriminatory. The HRL is of the opinion that handcuffs 
should be used only as a measure of last resort, after a request for voluntary compliance has 
not been complied with. Of course, the general rules governing the use of coercive 
measures, preferring voluntary compliance and avoiding the use of coercion, should apply.  
 
Recommendations: 
 

1. Remove explicit regulation of the use of handcuffs in any situation where the  
transportation of foreigners on the territory of the Slovak Republic is relevant 
from the Act on the Police Force. 

2. Monitor and evaluate the use of coercive measures against TCNs in various 
situations, observing whether their use is discriminatory in practice.  

 
Revocation of entry bans 
 
The legislation is somewhat limited when it comes to revoking the ban on entry; it does not 
even provide the criteria for making the decision. Nevertheless, it states that, when deciding 
on revocation of the ban on entry or on allowing entry to Slovakia, the police do not apply 
the general rules of the Administrative Procedures Code. This means that police do not 
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issue a regular decision in the event that they refuse to revoke the ban on entry or they 
refuse to allow entry. These decisions are wholly at the discretion of the police authority and 
cannot be reviewed by an appeal body or court. 
The possibility of permitting the entry of a TCN who had already been banned from entering 
Slovakia, for exceptional reasons, can be understood as a prerogative of the state, rather 
than as the right of a TCN. However, as the decision on revocation of the ban on entry may 
affect the rights and duties of an individual, the general principle on issuing a proper 
decision in such a procedure should be followed. Therefore, we recommend altering the 
legislation and providing for a normal administrative procedure on revocation of the ban on 
entry. 
 
Recommendations: 
 
1. Revocation of the ban on entry should be formulated as a measure motivating desirable 

behaviour, for example, voluntary compliance with the decision on AE and the obligation 
to depart on the part of the TCN. In view of full implementation of the Directive’s 
provisions withdrawal, suspension and shortening of entry bans need to be clearly 
regulated to ensure that these provisions are imperative, criteria for decision making and 
grounds for withdrawal/suspension are established and appeal possibilities exist.  

2. In order to provide the TCN with minimal procedural guarantees when he is applying for 
revocation of the ban on entry or for allowing entry despite a valid ban on entry, the 
Administrative Procedures Code should apply. 

3. With the sole exception of Section 82 par.5 of the ASF, the legal regulation is silent as to 
the criteria when a ban on entry is exclusively applicable to the territory of the Slovak 
Republic and when it extends to the territories of all MS. The legislation could provide 
more detailed guidance. 

 
Lack of effective remedy against return decision, exclusion of suspensory effect 
 
The appeal against a decision on AE does have a suspensory effect. Therefore, in general, if 
an appeal is submitted against a decision on AE, the police cannot enforce the decision until 
the decision of the appellate body. However, the HRL has monitored that the police tend to 
regularly exclude the suspensory effect of an appeal in several specific situations – 1.) In the 
procedure at the border, when a person is being returned to Ukraine based on a readmission 
agreement and a decision on AE is issued against such a person; 2.) in the event that the 
police want to detain a person in an expulsion procedure and 3) in the procedure on AE if a 
person is being expelled from the territory of Slovakia and the authorities have a certain 
interest on his prompt removal from the territory (such as the situation where a person is 
considered to pose a threat to national security). In other procedures on administrative 
expulsion, the suspensory effect is not usually excluded.  
In border procedures, suspension of the suspensory effect means that a person can be 
returned to the territory of Ukraine within a few hours and has no real and effective 
possibility to access a lawyer while being on the territory of Slovakia. As the legal period for 
appeal is 15 days only, it might be impossible for such an individual to seek legal aid from 
abroad (especially if the return to Ukraine is followed by detention). The right to free legal 
aid in the procedure on expulsion is guaranteed by Slovak law and legal aid should be 
provided by the Legal Aid Centre in the appeal procedure against the decision on expulsion. 
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However, as described above, an individual who is being returned at the border has no real 
access to legal aid. This practice has also been highlighted and condemned by the Office of 
the Ombudsperson of Slovakia.  
Although the interest of the authorities in a prompt return procedure might be 
understandable at first sight, it must be highlighted that such a practice seriously 
undermines the protection of human rights, the notion of effective remedy and prevents 
access to justice. Such a practice violates the Slovak Constitution, the EU Charter as well as 
the ECHR and is in contravention of Article 13 of the Returns Directive, which all grant the 
right to an effective remedy to individuals. This is more serious in situations in which other 
basic rights and fundamental freedoms are at stake, such as protection against torture, the 
right to life, the protection of family and private life. The consequences of such a practice 
might be very serious to the lives and well-being of individuals, irreversible, and may lead to 
further infringements of the basic human rights and fundamental freedoms guaranteed by 
Slovakia to everyone.   
 
Recommendation: 
1. The access to effective remedy against return decisions shall be facilitated by means of 

legal regulation of mandatory suspensive effect of remedy against all return decisions 
without exceptions, which would bring the legislation into compliance with the 
requirements of Article 13 of the Directive and international standards. 

2. Effectiveness of appeals need to be improved by assigning an independent body of 
appeal and by providing linguistic assistance at the stage of preparing an appeal. 

4.3. Effective system of monitoring forced return 
 

The legal regulation which, according to the reasoning in the report, aimed at meeting the 
full transposition of Article 8 par.6 of the RD, provides details of the content of the 
monitoring of forced returns in Slovakia. In terms of Slovakia, monitoring includes forced 
implementation not just of the decisions on AE, but also of the judicial decisions on the 
punishment of expulsion. Monitoring shall take place in all phases of the return, which the 
ASF specifies as monitoring during detention, during preparation for removal and in the 
course of removal, and after removal in the country of return. It involves the MOI, NGOs and 
UNHCR. In detention, monitoring is to preferably focus on observance of the rights and 
duties of detainees in the detention centre, as well as observance of the duties of the police 
officers of the detaining police department and of the detention centre in relation to the 
detention of a TCN. The legal provision does not further specify the content or focus of the 
monitoring of preparation for removal, or of the removal operation itself, or after removal in 
the country of removal.  
However, no information is available to the public on the implementation of these two 
provisions of the ASF in practice. According to the official position of the BBAP, monitoring of 
the enforcement of the decision on AE is implemented by the MOI’s own control activities, 
complemented by the competence and authority of the Office of Prosecution, of the Office 
of the Public Defender of Rights in the field of the observance of human rights and 
freedoms, as well as in cooperation with the international and national NGOs active in the 
field of the protection of human rights and freedoms, such as the MOI, the Slovak 
Humanitarian Council, Marginal. At the same time, the BBAP does not collect any data on 
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the number of cases of forced return which have been monitored; in addition, no written 
outcome of the monitoring is prepared by the BBAP.  
In the opinion of the HRL, and as has also been confirmed by the opinion of the European 
Commission, the FRA and Matrix report (for more detailed analysis see above), Slovakia has 
still not made the system of monitoring of forced return operational. 
 
Recommendations: 
1. Adopt an operational monitoring system, properly regulated in legislation, involving 

various channels of monitoring, including the Ombudsman’s office and the NGOs. 
2. This systematic solution shall focus on the return phase, developing a methodology 

clearly outlining the tasks and competencies of the monitors, reporting and 
accountability. 

3. Operational monitoring mechanism depends on availability of sufficient and sustainable 
funding necessary for independent monitoring of forced return, it shall not be based on 
project funding.  

4. Monitors shall be appropriately educated and trained.  The role of monitors is to be 
aware of international standards of protection of human rights and they shall focus on 
advising the removal authorities in order to prevent violations from taking place.  

 

4.4. Detention and alternatives to detention
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Necessity of detention for purpose of removal 
 
The sole requirement for the application of detention for the purpose of removal is the 
existence of an enforceable decision on AE or on the punishment of expulsion. There are no 
other specific legal requirements related to the risk of absconding or the risk of avoidance or 
obstruction of expulsion.   
Article 15 (1) of the RD states that the MS may only hold in detention a TCN who is subject to 
a returns procedure in order to prepare his return or carry out his removal process, in 
particular when: (a) there is a risk of the TCN absconding or (b) the third-country national 
concerned avoids or impedes the preparation for return or the removal process. When 
construing detention for the purpose of enforcement of AE, the MOI decided not to regulate 
any criteria for the use of detention for the purpose of enforcement of AE.  
In addition, the lack of regulation of the criteria for detention for the purpose of removal 
renders the preference for voluntary departure more difficult because, as concluded above, 
the police will grant the option of voluntary departure to a TCN if it is established that there 
are no reasons for his detention in accordance with Section 88 of the ASF.  
Detention for the purpose of removal is applicable if a decision on AE is enforceable and at 
the same time there is the need for the police authority to enforce it. Ultimately, it is wholly 
at the discretion of the police authority whether to grant the possibility of voluntary 
departure or to enforce the decision and order detention. The legal regulation does not 
contain a due framework limiting this authorisation of the police authority to order 
detention with legitimate grounds, such as the need to prevent absconding or the avoidance 
or obstruction of the enforcement of expulsion. 
 
Recommendation: 
Insert conditions under let. a) and b) of Article 15 par.1 of the RD as requirements for the 
use of detention for the purpose of removal in order to provide the police with some criteria 
which would instruct and guide the police authority in its discretion over the need to use 
detention for the purpose of enforcing expulsion.  
 
Removal implemented by means of application of readmission agreement 
 
Return based on a readmission agreement is to be understood merely as one of the possible 
ways of enforcement of removal. The readmission agreement only regulates the relations in 
between countries and simplifies the procedures under which countries return and receive 
back their own or other countries’ nationals. When it comes to the rights and interests of an 
individual, return based on readmission is to be understood in the general context of the 
returns process – the procedure on AE. Therefore, as stipulated in Article 6 par.1 of the RD, 
in order to terminate the stay of an irregularly staying TCN on the territory of the SR, an 
individual decision on AE must be made. It is, therefore, questionable whether Section 88 
par.1 let. d) of the ASF actually regulates a separate ground for detention or whether it 
should be sufficient to apply it under enforcement of the decision on AE in accordance with 
Section 88 par.1 let. b) of the ASF.  
 
Recommendation: 
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3. The readmission agreement is to be understood only as one of the possible means of 
implementation of removal from Slovakia; hence it should be deleted as a separate 
purpose of detention.  

4. An individual decision on return must be always taken and the primary condition for 
detention for this purpose must be an enforceable individual decision on AE, even if a 
readmission agreement is applied. 

 
Definition of risk of absconding 
 
The RD requires that the national law define the objective criteria which would justify the 
belief that a TCN may abscond. Section 88 par.2 of the ASF offers objective criteria such as 
“reasonable grounds”, and “direct threat”. The current legal definition of the term is rather 
vague and the HRL does not consider it to adequately reflect the requirement in the RD.  
The definition offers examples of situations which should always trigger closer examination 
as to the existence of reasonable grounds for the risk of absconding. The mere existence of 
one of these situations in itself does not automatically present the conclusion on the risk of 
absconding. The situations listed, such as whether it was not possible to establish the 
identity of a TCN immediately, whether a TCN has no legal residence in the territory of the 
Slovak Republic and whether there was a possibility in his case of the imposition of a ban on 
entry of longer than 3 years in duration, are just examples selected by the legislator in order 
to present some criteria for consideration when making a conclusion on the risk of 
absconding. Secondly, the selection of these criteria does not appear to be reasonable. 
There are a number of other situations that would better assist the authorities in arriving at 
a conclusion on the existence of the risk of absconding than those listed in Section 88 let.2 
ASF. These could, for example, be criteria related to the previous individual behaviour of a 
TCN, such as previous absconding, breach of obligation of voluntary departure, lack of 
cooperation with authorities. The situations listed, by contrast, are so typical of the situation 
of illegal migration that they would be applicable to the vast majority of TCNs subject to 
return procedures.  
On the other hand, if the facts in an individual case do not include any of these situations, 
but, on the contrary, the identity of the foreigner was established, the foreigner enjoys legal 
residence in Slovakia and there is no risk of a ban on entry, the authorities would consider it 
as positive evidence supporting the conclusion that there is no risk of absconding in that 
individual case. 
 
Recommendation: 

1. The HRL recommends using the good practices from other member states and 
reflecting its own experience in the application, practice and redefining of the risk of 
absconding in order to better reflect the requirement of the RD in legislation and in 
internal guidelines. 

2. Legislative safeguards need to be introduced in line with the Directive and the CJEU 
case-law, including the test of necessity and proportionality, in particular when 
identification is lacking. Legal regulation shall explicitly contain requirement that 
detention shall last as short as possible and no longer than necessary to 
take/execute a return or expulsion decision.  

3. Legislation shall regulate review possibility when no reasonable probability to expel 
exists. 
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Immediate release from detention based on court order 
 
It has been good practice by the BBAP that police would not usually submit appeals against 
the decisions of regional courts ordering release from detention unless they believe the 
important issue of legal interpretation was at stake and it would actually help to learn the 
opinion of the Supreme Court. In many cases, the court, together with revocation of the 
detention decision, also ordered the release from detention without delay. If an appeal 
against such a decision was not possible, the judicial judgment is enforceable and final at the 
moment of its public announcement. This means that the release from detention should 
follow without delay after the court publicly proclaims such a decision to be unlawful.  
However, in practice, the police authorities tend to wait for the delivery of a judgment in 
written form and act in favour of the release of a TCN only afterwards. The HRL cannot 
consider this to be an action without delay. 
 
Recommendation: 
The police authority should enforce the immediate physical release of a TCN from detention 
on the basis of a court order.  
 
Waiver of right to appeal against detention decision 
 
We have monitored another worrying trend, which restricts the access of TCNs to 
remediation in expulsion and detention procedures. In some police departments, the TCNs 
have a tendency to waive their right of appeal immediately after they receive the decision in 
writing. This practice concerns the right to appeal the decision on AR as well as the right to 
appeal the decision on detention. The HRL identifies it as a practice, because the expression 
of the will of a TCN to waive his right to appeal is performed in writing in the Slovak language 
in the form prescribed as a blank form by the police for use on this occasion. This practice 
appears to occur in some specific police departments more than in others and leads to 
rendering the appeal (even if lodged later) ineffective and, accordingly, prevents the TCN 
from seeking a review of the first-instance decision (on expulsion and on detention) issued 
against him.  
 
Recommendation: 
In our view, the practices of the authorities directed towards rendering an appeal ineffective 
even before a TCN gets a chance to use it should be condemned and explicitly forbidden by 
the law.  
 
Periodic review of legality of detention 
 
At the moment, due to the lack of legal regulation, the periodic review of the legality of 
detention takes place on the basis of the judgment of the Constitutional Court. This 
judgment, however, initiated another dispute in the question of the appellate procedure 
against a negative decision in response to a request from the TCN to review the legality of 
detention. It is clear, on the one hand, that such a decision should be reviewable. On the 
other hand, it remains disputable whether the appeal should first follow the procedure in 
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accordance with the Administrative Procedures Code and then, only if not successful, file a 
lawsuit with the court or whether this appeal should go directly to the court. 
 
Recommendation: 
The legislation should contain clear rules on the application of the periodic review of 
detention, including the periods for review.  

 
Alternatives to detention 
 
Although the introductory sentence of Section 89 par.1 of the ASF involves a police authority 
which is in charge of the procedure on AE, this provision actually applies to all grounds for 
detention in accordance with Section 88 and Section 88a ASF, even if a TCN is not subject to 
any procedure on AE. Despite this clear conclusion, the HRL has monitored a number of 
decisions on detention in practice which argued that Section 89 is inapplicable since no 
procedure on AE was taking place. 
The decisions on imposing an alternative to detention are poorly reasoned and cannot be 
appealed, meaning that the conditions for the alternative imposed in an individual case 
cannot be challenged. 
The alternative of a reporting obligation cannot be applied once a decision on detention has 
already been taken. This is illogical within the context of the ongoing obligation on the part 
of the detaining police department to examine the grounds for detention, because the 
circumstances of the case may show that the intended purpose could also be achieved by a 
less coercive measure, for example by application of the reporting obligation.  At the 
moment, the law does not allow for a detention order already placed to be replaced by the 
imposition of a reporting obligation.  
The application of these alternative measures instead of a decision on prolongation of the 
detention or on prolongation of the duration of detention in accordance with Section 88 par. 
4 of the ASF is also not possible. However, in the second half of 2014, the Supreme Court 
established an interpretation whereby the police authority is always obliged to evaluate the 
possibility of the application of less restrictive measures for achieving the purpose of the 
detention, as well as in the situation where the police authority decides on prolongation of 
the duration or change of the grounds of detention.  
When interviewing a TCN before the decision is taken, however, the police do not inform 
him of the possibility of the application of less coercive measures, do not question him/her 
about his/her possibility to obtain financial means for this purpose. The police authority only 
states in the detention decision that he does not have any accommodation secured in the 
Slovak Republic, has no relatives or acquaintances in Slovakia, has no command of the Slovak 
language and therefore is unable to secure accommodation in Slovakia.  
The legislation regulating the use of alternative measures is contained in one provision only. 
The methodology does not operate along the principle that most people, not excluding 
foreigners, do actually like to comply with the legal norms, provided that they are informed 
of them. The legal regulation, the lack of methodology and the public authorities’ distrust of 
compliance lead to a rather narrow application of the alternatives to detention in Slovakia. 
According to the official information, the BBAP does not collect information on the success 
rate of the application of alternatives to detention as it does not consider it important for 
the fulfilment of its duties. 
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Recommendations: 
 Mandatory priority of the alternatives to detention shall be established in legislation, 

limiting conditions eliminated and systems of alternatives in the context of return to 
be developed with NGOs and funding from the AMIF. 

 The authorities should consider the adoption of additional forms of alternative 
measures which could be applicable in order to achieve the same purpose as 
detention – cooperation and compliance with the return decision. The list of 
alternative measures should be open and flexible; the minimal list should contain the 
alternatives which are legally possible as a replacement for criminal custody in 
accordance with the Criminal Procedures Code. 

 The NGOs and charities should play an active role in the development of additional 
models of alternative measures which necessarily require a system of coaching and 
counselling with the aim of motivating cooperation and compliance. 

 The state authorities should support the adoption and use of additional alternative 
measures which could be applied with the same effect as detention, but without 
such severe interference with personal freedom as placement in a detention centre 
for foreigners. It should also make the funds of the state budget and of the Asylum 
Migration and Integration Fund available for this purpose. TCNs should be informed 
of the possibility of their application for alternatives to detention and interviewed 
with the view to evaluating the possible application of alternatives to detention.  

 The legislation should render possible the option of replacing detention at any 
moment with a suitable form of alternative measure, including when the police 
consider the necessity within the duration of detention of prolongation of the 
maximum length of the detention. It should allow a TCN to propose and request the 
application of alternative measures and allow an appeal against the decision on the 
imposition of an alternative measure challenging the conditions determined by the 
police authority. The introductory sentence in Section 89 should refer to the police 
authority deciding on a detention procedure instead of in the procedure on AE. 

 The state authorities should regularly evaluate the effectiveness of the use of detention and 
alternative measures in order to adjust their policy and legislation. 

4.5. Protection of vulnerable groups 

 
The HRL identified that the age assessment procedures are a substantive barrier to the 
effective protection of unaccompanied minors in Slovakia. It also prevents them from the 
effective enjoyment of the prohibition of their detention. If found to be 18 years and older, 
there is no age obstacle preventing their detention. 
Families with children are not exempted from detention; however, the law provides that the 
detention shall be applied only if it is essential. The HRL monitored several families with 
children detained during the reporting period. There are no alternative measures specifically 
available for families with children. The BBAP is of the opinion that if a family is placed in the 
detention centre in Secovce, where they are placed together and have a private room in the 
family spaces, the right to family unity is observed and, at the same time, their absconding is 
prevented. Interestingly enough, decisions on the detention of a family do not contain a 
sentence about the detention of a child, only about his/her placement in the detention 
centre together with a parent.  
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There are no provisions in the Slovak legislation which would enable a release from 
detention solely for the reason that a person is vulnerable or has other serious special 
needs. There are no provisions in the law, or guidance or internal methodologies, which 
would assist the responsible authorities in the identification of vulnerable persons. However, 
the HRL has monitored that, in exceptional circumstances, the detention centre released a 
person from detention due to a serious health condition which made the person vulnerable. 
 
Recommendations: 

1. The HRL recommends the adoption of alternative measures specifically available for 
families with children and completely prohibit the detention of children.  

2. NGOs or charities should be encouraged to provide services of childcare to these 
families in the daily centres outside of the detention, while the state authorities 
should support these solutions by legislation and the financial allocation of resources 
from the state budget and the Asylum, Migration and Integration Fund. 

3. BBAP should reconsider the measures and the regime applied in the detention centre 
in Secovce and amend it so as to better reflect the needs of vulnerable detainees, 
making the regime less strict. The accommodation shall respond to the needs of 
vulnerable individuals and standards of the Directive. 

4. Age assessment should reflect the requirements of the international protection of 
human rights, a multi-disciplinary approach, and provide guarantees to individuals 
whose age is disputed, including guarantee that age assessment may be undertaken 
only as a last resort, while a presumption of minority shall prevail until rebutted. 
These procedures should provide for mandatory involvement of legal 
representatives, the requirements need to be set out in the legislation for the use of 
complex methods that allow the assessment of psychical, social and psychological 
maturity of the person, and for professionals with appropriate expertise and familiarity 
with the child's ethnic and cultural background. 

5. Adoption of a provision in the ASF which would enable the release from detention 
solely for the reason that a person is vulnerable or has other serious special needs, 
which is not a legal option at the moment. 

6. Development of guidance and methodology for the identification of vulnerable 
persons, use of existing good practices from another MS. 
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